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Constitutional resilience has been tested by various crises worldwide, and the COVID-19 pandemic constituted
another litmus test for global constitutionalism. In Turkey, the pandemic came three years after a constitutional
revision introduced hyper-presidentialism in 2017, which undermined the separation of powers and the system
of checks and balances. This article looks at the period that begins with the official announcement of the COVID-
19 pandemic in March 2020 and ends with the assessment of the general elections of May 2023 to document
three years of hyper-presidentialist constitutionalism and the counter-responses to it proposed by the Turkish
feminist movement and the constitutional institutions that still remain autonomous from the executive. By
combining conventional constitutional methods with the critical feminist positionality approach, this article
diagnosed the impact of the pandemic on authoritarian regime-building. Based on feminist constitutionalism,
this scholar activist approach shed light on some overlooked aspects of the pandemic in Turkey, such as
persistent déconstitutionalisation and its link with anti-gender politics, to reveal the living essence of authoritarian

constitutionalism and the evolution of hyper-presidentialism in Turkey.

Introduction

The COVID-19 pandemic led to democratic backsliding worldwide
(IDEA, 2021; Maerz et al., 2020) by testing the resilience of global
constitutionalism (Powell & Durojaye, 2022). In Turkey, it followed the
constitutional revision of 2017 that introduced a hyper-presidential
system of government which undermined the separation of powers
and the constitutional system of checks and balances (Fish, 2005; Ozsoy
Boyunsuz, 2016; Rose-Ackerman et al., 2011). Turkish constitutional
scholars have referred to that revision as an act of déconstitutionalisation
that nullifies the Constitution's supreme value as a norm by reversing the
democratic achievements of the Republic, which celebrated its cente-
nary on 29 October 2023 (Gozler, 2016; Kaboglu & Kaya, 2018). “Life
Fits into Home, Stay at Home Turkey” (Hayat Eve Sigar, Evde Kal Turkey!)
became the most popular slogan after the pandemic was announced on
11 March 2020. As a politically and economically polarized society
whose survival abilities had already been tested by the 2016-2018
nationwide formal state of emergency that followed an unsuccessful
coup d'état, Turkey was hit by another emergency soon after hyper-
presidentialism granted considerable powers to the executive and
allowed the President of the Republic to assume the leadership of the
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parliamentary majority. Moreover, the executive aggrandizement pre-
vented Turkey's heavily centralized public administration from consti-
tutionally challenging the authority of the executive (Bermeo, 2016).
During the pandemic, civil society counter-responses tested the resil-
ience of hyper-presidentialism in Turkey but were unable to break it.
The pandemic led to popular calls for constitutional guarantees for
the welfare state, provided by Article 2 of the Constitution of 1982
(Constitute Project, 2023). While hyper-presidentialism failed to address
societal injustices, it proved capable of constantly reorienting its polit-
ical agenda and rendered invisible the executive underreach (Pozen &
Scheppele, 2020). The government refused to take effective action even
when it was in a position to do so and violated a range of social and
economic rights that were essential during the pandemic. Instead, it
answered the calls for welfarist policies with gendered and religiously
motivated nationalism as well as moral policing instead of political
accountability. Constitutional law scholars characterized such political
interventions during the pandemic as executive overreach, referring to
abusive practices that curtailed civil and political rights (Halmai, 2022;
Pozen & Scheppele, 2020). In 2021, Turkey's unexpected withdrawal
from the Council of Europe Convention on Preventing and Combating
Violence against Women and Domestic Violence through an
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unconstitutional administrative act reflected such executive overreach
(Council of Europe, 2021). Turkey was the first country to ratify the
Convention in 2012, but the local anti-gender movement criticized this
human rights instrument for reinforcing Western hegemony and con-
flicting with national values (Kanci et al., 2023). The withdrawal stra-
tegically supported hyper-presidentialism by helping the ruling party
win the May 2023 elections and consolidated déconstitutionalisation by
curtailing the constitutional acquis in gender equality. As an abusive
method of authoritarian consolidation, déconstitutionalisation has a
gendered aspect that is mostly overlooked in constitutional analyses of

Turkey.
While scholars have studied hyper-presidentialism and the
pandemic, none examined the impact of pandemic hyper-

presidentialism on the country's feminist movement. Others have
stated that the government did not politicize the outbreak (Laebens &
Oztiirk, 2022). This article analyses the period that begins with the
official announcement of the COVID-19 pandemic in March 2020 and
ends with the assessment of the elections of May 2023 to document three
years of hyper-presidentialist constitutionalism and the counter-
responses proposed by the Turkish feminist movement and the consti-
tutional institutions that remain autonomous from the executive. The
analysis draws on feminist constitutionalism and the feminist critical
positionality developed by Bartlett (1990). Feminist constitutionalism
challenges constitutionalism through a feminist lens (Houghton &
O'Donoghue, 2020). Critical positionality requires a cautious analysis of
dominant knowledge and conventional facts in law and allows a scholar
activist approach to constitutional studies to deconstruct supposedly
neutral facts and inferences (Bartlett, 1990). The article identifies gaps
in the narrative of pandemic constitutionalism in Turkey overlooked by
constitutional scholars and chronicles the pandemic through the lens of
feminist methodologies. Guided by the critical positionality method, it
unveils the practical aspects of authoritarian politics and opportunities
for resistance in Turkey, while deconstructing the living essence of
conservative authoritarian constitutionalism, its hostility towards
democratic dissent, and gender equality (Isiksel, 2013).

The first section reviews the value of critical legal narratives,
drawing on the recent scholactivism (scholar activism) debate among
constitutional scholars to underscore the vital role of constitutional
scholars as witnesses and forgers of power relations in constitutional
theory and practice. It underlines the need to combine conventional
constitutional methods that focus on the institutional balance of sover-
eign powers (Ginsburg & Versteeg, 2021; King & Ferraz, 2021; Turkut,
2022) with the method of critical feminist positionality to diagnose the
impact of the pandemic on constitutional systems, authoritarian regime-
building and constitutional actors' capacity in Turkey. The critical
positionality approach can shape feminist constitutionalism, which calls
for deconstructing the shortcomings of traditional conventional
methods employed in constitutional theory in assessing pandemic
damage to constitutionalism. The second section examines the agenda of
global constitutional law during the pandemic and the shortcomings of
conventional comparative assessments that underscore the particular-
ities of Turkish constitutionalism, including hyper-presidentialism, its
gendered dimensions, and its gradual transformation into sultanistic
presidentialism (Chehabi et al., 1998; Kalaycioglu, 2023). The third
section links déconstitutionalisation, hyper-presidentialism and anti-
gender politics, and assesses their impact on constitutionalism before
and after the pandemic. The article then discusses hyper-presidential
politics in 2020-2023, its capacity to reorient the public agenda to
consolidate its authority, and the resistance to authoritarian maneuvers.
The present study is limited by its choice of methodology and selection
of incidents and practices, but it provides an in-depth assessment of
hyper-presidentialism and the course of constitutionalism in Turkey.

Feminist narratives in constitutional law and scholar activism

The narrative method has long been an epistemological other or a
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mere mode of representation more than a source of knowledge in the
social sciences (Somers, 1994). The legal field as well assumes that
modern law is objective, whereas testimonies are devoid of legal value
(Fludernik, 2014). Narration in law is, however, based on more than just
the reception or reproduction of personal stories. Instead, it is reciprocal
and social, embedding various legal, political, and social inputs (Baron
& Epstein, 1997). In addition, narratives are also about constitutional
imagination, which begins with semantic innovation (Ricceur, 2019).
Bruce Ackerman (2007) contends that the lifespan of the constitutions is
not determined by their initial substance or judicial interpretation but
rather by their popular reception or rejection through political move-
ments and counter-movements. Thus, living constitutions require both
the devotion of rulers and constitutive social imaginaries rigorously
repeated through collective narratives (Gatens & Lloyd, 1999). This
practice is also inherent in modern constitutional theory.

In the history of modern constitutional law imaginaries, the fiction of
the social contract illustrates an alternative constitutional imagination
(Loughlin, 2015). One could argue that extracting fundamental rights
and freedoms from sovereignty emerges from human rights narratives of
alternative realities that challenge authority-based legal approaches
(Doyle, 2020). Mary Wollstonecraft's opposition to Rousseau on the
nature of women and equality, Mary Astell's critique of Locke for his
double standards regarding freedoms and the right to resist political and
private tyranny or the bravery of Olympe de Gouges, who fought for
equality, are all recognized as some of the pivotal moments of modern
European constitutionalism (de Gouges, 1971; Diamond, 1990; Spring-
borg, 1995; Wollstonecraft, 2014). There are obvious historical con-
nections between law and feminist narratives that challenge the material
scope of social contract theories by deconstructing their gendered
essence. These counter-narratives marked the start of one of the greatest
struggles for recognition as part of the political nation, the struggle of
women against the stories of patriarchal peoplehood that reinforced
hierarchy and inequality (Loughlin, 2022). The contemporary inter-
pretation of the law, which protects the excluded and fosters democratic
inclusivity, is made possible by these constitutive manifestos (Houghton
& O'Donoghue, 2023) and represents the transformative power of
feminist potencia (Gago, 2019).

However, given the authoritarian tendencies in global constitution-
alism, where historical acquis is rejected while gender equality and
bodily autonomy rights are constantly curtailed, authoritarian rollback
is carried out primarily through legal instruments and in the form of
norm spoiling (Sanders, 2018), that reverse or impede the development
and implementation of acquired or aspired equality norms. Misappro-
priation is the prevailing tactic in norm spoiling. Asserting national and
cultural values as public morals, building anti-gender transnational al-
liances to legitimatize democratic backlash, and manipulating the public
discourse by hijacking human rights terminology to veil institutional-
ized attacks on material equality are all tactics of misappropriation (Cali
& Demir-Giirsel, 2023; McEwen & Narayanaswamy, 2023). Fighting
such political and legal enmity is the global feminist resistance, which
reminds us that democratic constitutionalism should be gender trans-
formative and should transform the nature of legalism (Fraser, 2007;
Rubio-Marin, 2022; Walby, 2009; Weldon et al., 2023).

Constitutional scholars can act as legal narrators in this authoritarian
pendulum. The recent debates on scholactivism (“scholar activism”)
among constitutional scholars underscore the urgency to intervene. Jan
Komadrek (2021) suggested that whenever constitutional law scholars
comment on a constitutional controversy, they also interpret a political
issue and shape how it should be addressed. This way, they represent
freedom in society and forge a collective power when discovering legal
truths. At the same time, Komarek honored an individual and reasoned
expert reflection over a critical approach nourished by emotions or
collective reactions. Tarunabh Khaitan (2022, p. 548) rejected scholar
activism for contradicting the role morality of scholars, whereas Alberto
Alemanno (2022) reminded us of scholars' constitutional and societal
agency and their ethical responsibility to get involved in public debates
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for the benefit of society. The field of constitutional law has faced con-
stant crises and, as such, scholars need to define their positionality in
constitutional narratology, and acknowledge its challenges. I am one of
them. We can belong to the civil society as educators of agreeable poli-
tics, to use a term proposed by Gramsci (1971, pp. 5-14), or use our
agency to insist on democratic constitutionalism. What is to be recorded
and narrated will equally shape the future of legal scholars, whose
agency places them among the gatekeepers of global constitutional law.

In times of enduring crises of constitutionalism around the world,
including pandemic emergencies, academia is not immune to pressures.
When considering the massive academic purges conducted by authori-
tarian regimes, as was the case in Turkey in 2016-2018, or the
increasing neoliberal precarity that faces academia worldwide, consti-
tutional scholarship and academic freedoms become matters of consti-
tutionalism more generally (Loher & Strasser, 2019; Ozatalay, 2020).
Against this deadlock, Liora Lazarus (2020) drew an analogy between
integrity institutions and the role of academics in democracies by
furthering their mission as watchdogs of constitutional systems. The
counterargument was twofold. Well-functioning oversight institutions
might empower civic culture and contribute to the stability of demo-
cratic constitutional structures (Tushnet, 2021), while poorly func-
tioning ones may lead to democratic backsliding (Khaitan, 2021). As a
late participant in the scholactivism debate, Adrienne Stone (2023),
called attention to various cases of scholar activisms in the Global North
and the Global South that ushered in constitutional transformations, and
argued against drawing a sharp distinction between activism and
scholarship.

Scholar activism allows critical constitutional studies to diagnose
convergent and divergent tendencies in constitutionalism. The common
tendency in comparative and global constitutionalism is to focus on the
balance of power within institutions that can lead constitutionalism into
an impasse. Since today the trajectory of global constitutionalism is
mainly determined by the authoritarian practices of the rulers (Sadurski,
2022), the shrinkage of freedoms is neglected and/or rendered less
visible. Critical legal and constitutional scholars challenge the conven-
tional constitutional methodology, which privileges similitude over
differences among cases (Maxim & Laura, 2017). This article suggests
that critical scholar activism in constitutional studies can be crafted
under the guidance of feminist constitutionalism and feminist method-
ologies to build a responsible scholarship.

Critical positionality shapes feminist constitutionalism

Feminist constitutionalism, which challenges and redefines consti-
tutionalism through the feminist lens, provides for an unconventional
yet critical approach to legal politics by deconstructing theories of
constitutionalism that claim to be neutral (Baines et al., 2012; Houghton
& O'Donoghue, 2020). Various feminist methodologies support the
feminist perspective in feminist constitutionalism. Feminist research,
which can accommodate a variety of methodologies (Fineman, 1990),
contests the objectivity of the production of knowledge. Methods that
draw on feminist standpoint theory, post-structuralism, intersection-
ality, and positionality, among others, allow for a critical feminist
approach that problematizes the dominant conceptualizations in
different fields (Saeidzadeh, 2023).

This article adopts a feminist positionality approach to highlight the
overlooked issues in constitutional research by reconciling conventional
methods with a feminist understanding of the law. Constitutional
interpretation, according to a feminist epistemological understanding of
facts, requires a critical positionality towards the knowledge and values
that are dominant in law (Bartlett, 1990). The ultimate aim is
consciousness-raising about the unequal essence of law and trans-
forming it by unpacking its social, political, and economic aspects
(Hailbronner, 2017; MacKinnon, 1991). This analysis considers the
involvement of constitutional subjects in deconstructing majoritarian
narratives that nourish alienation (Houghton & O'Donoghue, 2020;
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MacKinnon, 1982). To this end, the ethical challenges arising from
scholar activism can be avoided if the politics of care rely on values such
as attentiveness and responsibility, and adopt a transformative approach
as feminist thinkers do (Lépinard, 2020). Feminist constitutional nar-
ratives do not undermine the structuralist understanding of the law
(Olson, 2014). Critical positionality in legal narratives can help avoid
dogmatism in constitutional theory (Lanser, 1986). Constitutional nar-
ratives are increasingly more gender-sensitive, but gender remains
overlooked by assessments of power relations (Irving, 2017). The critical
positionality approach allowed me to reexamine constitutional law
during the pandemic, its impact on authoritarian consolidation, and the
resistance to it. Counter-responses to authoritarian politics are crucial in
the critical feminist narrative adopted in this article, since the restora-
tion of democracy requires identifying the constitutional damage done
to date and of the counter-actors who could resist authoritarianism
(Hagopian, 1993). This assessment contributes to the transformative
aspect of constitutionalism (Hailbronner, 2017).

As a junior legal scholar I found it difficult to apply “feminist
narratology” (Lanser, 1986), but this analysis is not a mere personal
reflection on the pandemic. The critical positionality approach required
an effort to reveal problematic issues and emerging power relations in
constitutional theory. As a carrier of multiple identities and a compo-
nent of what Butler and Athanasiou (2013) call a “collective thereness,” I
assumed the scholarly responsibility to articulate the viewpoint of those
denied constitutional protection during the pandemic. For Sara Ahmed
(2014), power dynamics and narratives shape the social and normative
significance of emotionality. Assessing pain and other suffering within
the bounds of legally protected values heavily depends on what is
observed and documented. Here, the objective is to turn constitutional
silence into a collective voice through legitimate constitutional de-
mands. The scholarship on constitutional law emphasizes the influence
of the sentiments of the founders in the form of values and principles
(Sajo, 2016). This article suggests that legal value could also be attrib-
uted to the testimonies of constitutional subjects that render constitu-
tions living and determine their lifespan against majoritarian collapse.

In Turkey, the pandemic gave rise to anti-gender politics that rein-
forced authoritarian tendencies. Conventional methods focused on
institutional dynamics of power balance cannot fully unpack the impact
of the pandemic on constitutional theory and practice. This article in-
vites legal scholars, as witnesses and forgers of power relations in
constitutional theory, to observe the pandemic politics through the lens
of feminist positionality in view of deconstructing the living essence of
authoritarian constitutionalism and the evolution of hyper-
presidentialism in Turkey and elsewhere.

The road towards Turkish hyper-presidentialism

Even before the outbreak of the pandemic, anti-democratic maneu-
vers tested constitutional resilience and led to democratic backsliding
(Bermeo, 2016), democratic retrogression or democratic rot (Ginsburg
& Hug, 2020), proliferation of illiberal democracies (Zakaria, 1997),
abusive constitutionalism(s) (Landau, 2013), autocratic legalism
(Scheppele, 2018), stealth (Varol, 2015) or competitive authoritari-
anism(s) (Levitsky & Way, 2002). Such tendencies curtailed democratic
checks and balances to entrench authoritarianism.

Scholars have presumed that anti-democratic challenges are likely to
arise in countries that recently transitioned to democracy, failed to do
so, or underwent occasional interruptions in their democratization
(Ginsburg & Hugq, 2020; Levitsky & Way, 2015). In 2023, Freedom
House reported that freedom declined for the seventeenth consecutive
year (Repucci, 2020; Gorokhovskaia et al., 2023). This indicated that
even established democracies are showing signs of democratic erosion
and a shrinking civic space. The pandemic has exacerbated existing
democratic deterioration worldwide. Emergencies such as the
pandemic, which are described as exceptions to legal normalcy, depart
from ordinary constitutional regimes not because they summon an
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omnipotent state power to end various crises but because they lift the
veil of legitimacy which hides the arbitrariness. The pandemic added
biopolitics to this ambiguous framework and shifted attention from the
political body of the state to the biological existence of the society
(Correa, 2020). The containment of the outbreak became politicized
when security-based restrictions took precedence over human rights and
freedoms (Dabrowska-Ktosinska, 2021). Constitutional emergency
powers are not meant to damage the democratic state, but can lead to a
democratic collapse if the sovereign(s) begin to define constitutional
barriers as hindrances (Ginsburg & Hug, 2020). This is why constitu-
tional scholars measure executive aggrandizement before and after
emergencies.

How did the constitutional regimes in Turkey and elsewhere react to
the pandemic emergency? Legal responses differed widely. Some
countries declared health emergencies, while others, including Turkey,
fought against the pandemic with the tools of ordinary legal regimes
(King & Ferraz, 2021). Some scholars argued that executives in demo-
cratic regimes were bound by checks and balances, and executive
aggrandizement remained limited at the onset of the pandemic (Gins-
burg & Versteeg, 2021, p. 1533). Accordingly, legislatures, judiciaries,
and sub-national authorities kept executives in check during the
pandemic, but such assessment was not based on an evaluation of their
ultimate goals and overall impact on the constitutional balance of power
sharing. The critical feminist positionality approach to the legal practice
suggests that this was not the case for Turkey, as this article
demonstrates.

Halmai (2022) identified two types of government responses to the
pandemic emergency: underreach and overreach, which resulted in
further power grabs. He included Turkey among the countries that
lacked effective executive oversight during the pandemic, and, there-
fore, registered mass human rights violations. Halmai's argument is
better supported by the positionality approach in this article. The
feminist constitutional narrative detailed below identifies the extent of
these violations and their primary targets by relying on a feminist un-
derstanding of constitutional politics. The analysis fleshes out the re-
gime's authoritarian survival strategies and the counter-responses to
them to provide a narrative on the pandemic in Turkey that explains the
actors and their political agendas. In assessing the extent to which the
pandemic damaged Turkish constitutionalism, one must carefully
consider the main pillars of hyper-presidentialism, which concentrates
sovereign powers in the executive and renders legislative and judicial
control dysfunctional (Ulusoy, 2021). Besides leading the parliamentary
majority, President Recep Tayyip Erdogan also heads the public
administration, which has gradually become more centralized and
politicized since 2017. The remaining autonomous administrative in-
stitutions, such as the local self-government authorities, the Bar, and the
medical associations, challenged the hyper-presidential policies during
the pandemic (Kisa, 2021), but their resistance was answered by
authoritarian overreach.

Recent scholarship classifies Turkey as competitive authoritari-
anism, moderate autocracy, authoritarian neoliberalism, or Erdoganism,
a term which incorporates neopatrimonialism, populism, Islamism, and
electoral authoritarianism (Altinors & Akcay, 2022; Castaldo, 2018;
Esen & Gumuscu, 2016; Universitat Wurzburg, 2020; Yilmaz &
Bashirov, 2018). I evaluate the legal order during the pandemic as
déconstitutionalisation, a form of abusive constitutionalism (Kaboglu &
Kaya, 2018) that allowed the government to pursue constitutional
capture and gave rise to multilayered sultanistic presidentialism
(Kalaycioglu, 2023). Sultanistic regimes are characterized by person-
alism in search of charisma, the cult of personality, and dynasticism;
hypocritical constitutions that provide legitimacy to the regime; coming
into power with the support of clearly recognizable groups but relying
on a pervasive fear and rewards system to guarantee their sustainability;
and distorted capitalism based on patrimonial intervention in the pri-
vate sector along with high levels of corruption in the administration
(Chehabi et al., 1998). In addition, Turkish sultanistic presidentialism
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systematically employed a patriarchal discourse and conservative
nationalism as part of the fear and reward system and enacted neoliberal
public policies that dismantled the welfare state during the pandemic.
Since the Justice and Development Party (AKP) and Erdogan secured a
solid victory in the May 2023 elections through this agenda, the sul-
tanistic presidentialism has matured, and the executive capture of
constitutional order has been reinforced.

Déconstitutionalisation and gender as antidotes to
accountability

During the pandemic, Turkish constitutionalism involved both
authoritarian politics and civil society responses against the conserva-
tive constitutional rot (Balkin, 2017). To evaluate the pandemic and its
impact on authoritarian regime building, this section combines con-
ventional interpretation methods with a feminist positionality approach.
It first delves into the political and constitutional agendas that led to
déconstitutionalisation at the onset of the pandemic and then evaluates
the abusive constitutionalism during the pandemic through a chronicle
of key events that draws on feminist methods.

The concept of déconstitutionalisation, originally applied to the
French Revolution, has had positive connotations in Turkey, referring to
the constituent power of 1920 that gradually ended the monarchy and
paved the way for a secular and democratic legal order through a new
constitution. Since 2010, the concept refers to practices that reverse the
democratic and secular outcomes of the republican order by nullifying
the supreme normative value of the constitution and emasculating
constitutional checks and balances (Gozler, 2016; Kaboglu & Kaya,
2018). This was achieved by politicizing the judiciary and securitizing
public order through the excessive use of emergency rhetoric to enlarge
the powers of executive by extralegal means (AFP, 2023; Tekin, 2022).
The first déconstitutionalisation resulted from the constitutional amend-
ment of 2010, which politicized the judiciary through court packing.
The state of emergency of 2016-2018 conferred the authority of judicial
interpretation to political powers, notably the executive. During this
period, déconstitutionalisation led to the perpetuation of the state of
emergency (Goztepe, 2018). In the absence of effective constitutional
control, most of the unconstitutional emergency decrees introduced at
the time remain in force to date. The shift to hyper-presidentialism in
2017, achieved through a constitutional amendment during the state of
emergency, was another act of déconstitutionalisation. The revision made
past abusive practices constitutional. Under hyper-presidentialism, the
management of the pandemic, requiring technical and scientific exper-
tise, rested within the constitutional authority of the President of the
Republic. This authority can be wielded directly or indirectly through
either the administration or the parliamentary majority.

The déconstitutionalisation practices of the last decade targeted
gender equality by challenging normative constitutional acquis in
women's rights and reversing historical achievements of the feminist
movement in Turkey (Bodur-Un, 2019; Sirman, 1989; Tekeli, 2010).
Promoting “gender justice” rather than “gender equality” and redefining
gender as biological differences were the main strategies it employed. In
addition, pro-family rhetoric was used to perpetuate structural in-
equalities, and pro-government women's organizations were established
to manipulate public discourse (Bodur-Un, 2019; Celebi, 2022) to fuel
déconstitutionalisation in constitutional equality. Consequently,
déconstitutionalisation has a gender-based connotation that targets the
political capacity of the feminist movement in constitutional law-
making policies. The Turkish feminist movement employs critical posi-
tionality towards classical human rights discourse and envisions laws
and politics beyond the purview of the state and through the lens of
social subjects (Sancar, 2009). Although the movement includes secular,
socialist, Kurdish, queer, and Muslim feminism(s) and embraces diver-
gent political agendas, it emerged as a constitutional actor in defense of
democratic constitutionalism through its political alliances (Al-Ali &
Kaser, 2022; Y. Arat, 2016; Diner & Toktas, 2010; Giilel, 2021;
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Osmanagaoglu-Bilmis, 2006; Ozbay & Oktem, 2021). It also contributed
to drafting and monitoring the Turkish Civil Code, the Turkish Penal
Code, and Law 6284 on the Protection of Family and Prevention of
Violence against Women, and successfully secured Turkey's accession to
the Convention on Preventing and Combating Violence against Women
and Domestic Violence (Council of Europe, 2014), known as the Istanbul
Convention (Biiyiikgoze, 2020; Giilel, 2021).

With the help of executive underreach and overreach strategies, the
pandemic legal order was transformed to accommodate persistent
deéconstitutionalisation. The President had sole authority to declare a
public health emergency under Article 119 of the Constitution, but he
preferred to manage the pandemic through the ordinary human rights
protection regime, which, according to Article 13, required strict
adherence to the principles of legality, proportionality, non-interference
with the essence of rights (Constitute Project, 2023). Outbreak mitiga-
tion was marked by a vast number of circulars (genelge), administrative
acts of executive power which showed an executive unconstrained by
constitutional limitations and willing to continue déconstitutionalisation.
Among the many explanations for why the executive did not opt for a
state of emergency as a response to the outbreak is a reluctance to do so
because of the public unrest caused by the previous state of emergency
and the human rights violations that occurred under it, and willingness
to share the burden of containing the pandemic with the legislature so as
to avoid the possible criticism of bossism or one-man rule (tek adam
yonetimi). The laws enacted by the Parliament during the pandemic,
assessed below, showed the political dysfunctionality of a legislature
that was held captive by the executive in hyper-presidentialism. Another
motivation for not resorting to the state of health emergency was eco-
nomic in nature. During an emergency regime, the economic burden
falls mainly on the executive. Since 2017, the management of the na-
tional economy has become almost exclusively the domain of the Pres-
ident, which is not subject to effective parliamentary checks and
balances in this respect.

“Life Fits into Home, Stay at Home Turkey” (Hayat Eve Sigar, Evde Kal
Turkey!) was Turkey's most popular and controversial slogan at the start
of the pandemic. As a politically and economically polarized society
whose survival abilities had already been tested by the 2016-2018
nationwide state of emergency imposed after the attempted coup d‘état,
Turkey was again hit by the global outbreak. The urgency of the COVID-
19 health crisis necessitated instant and profound limitations to personal
and collective liberties, but confining people to their homes with cur-
fews or lockdowns was not the only way to contain the pandemic. People
needed to be fed, treated, and supported to cover living expenses. The
pandemic led to calls for enacting the welfare state guarantees enshrined
in Article 2 of the Constitution, which required public authorities to
ensure the effective enjoyment of constitutional rights. Other constitu-
tional provisions mentioned the duty for positive governmental action.
The preamble referred to leading an honorable life as the birthright of
every citizen, Article 17 provided for the right to life, and the right to
protect and develop one's material and spiritual existence, while Articles
41 to 65 recognized social rights. The constitution also mentions the
responsibility of the state to eliminate all political, economic, and social
obstacles that might prevent citizens from exercising their human rights,
and the citizens' right to pursue happiness in Article 5. During the
pandemic, citizens called for welfare policies after decades of govern-
ment neglect (Yoruk, 2022), but the state was unable to address societal
injustices because the public welfare was dismantled under sultanistic
presidentialism. For Esen and Gumuscu (2018), this was unavoidable,
given the partisan redistribution of public resources under the single-
party rule imposed since 2002.

In Turkey, the pandemic allowed for executive underreach and ex-
ecutive overreach concomitantly. Executive underreach, when a gov-
ernment refuses to take effective action even when it is in a position to
do so, tends to violate positive rights, whereas executive overreach
curtails civil and political rights (Pozen & Scheppele, 2020). Executive
underreach heralded the rise of executive aggrandizement and hyper-
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presidential reluctance to tackle the pandemic. In contrast, executive
overreach targeted counter-resistance, resulting in further power grabs.
The following sections evaluate government action both under executive
underreach and executive overreach and assess the evolution of hyper-
presidentialism.

Executive underreach: strongman governance reluctant to tackle
the pandemic

On 11 March 2020, when the Ministry of Health confirmed the first
case of COVID-19 in Turkey, a debate on pandemic constitutionalism
sparked among jurists. The first Ministry of Interior circular of 22 March
imposed an unclear blanket ban on leaving home for the population over
65 years of age and individuals with chronic illnesses. On 4 April,
another circular added the under-20 category to the ban. These in-
dividuals remained under the curfew until 10 and 15 May, respectively
(UNHCR, 2020). Those circulars, which lacked a legal basis, disregarded
the constitutional hierarchy and protection regime of human rights. In
the absence of an official state of emergency, relevant administrative
measures that restricted human rights violated Article 13 of the
Constitution. This practice showed that déconstitutionalisation permeated
the administrative sphere.

In March 2020, the metropolitan municipalities of Istanbul and
Ankara launched a donation campaign to support city dwellers in need,
but the Ministry of Interior blocked their bank accounts through a cir-
cular and declared these fundraising activities unlawful by virtue of
tutelage power. Administrative tutelage is a constitutional measure
aimed at protecting the unitary character of the Republic. However, in
this case, the circular had no legal basis for intervening in local auton-
omy. As mayors representing the opposition party insisted that such
decisions were unconstitutional, on 1 April 2020, the President accused
them of attempting to establish “a state within a state” (Sayin, 2020).
The fact that the President launched his own solidarity campaign under
the banner “We are self-sufficient for us Turkey” (Alyanak et al., 2020)
divided society (Lehtinen & Brunila, 2021) and signaled the presence
and vulnerability of sultanistic presidentialism. The political conflict
dividing municipalities and the central government did not stop other
solidarity acts supported by local leaders and demonstrated that
welfarist public policy was possible even with limited resources under
the pressure from executive underreach.

The hostility towards executive underreach became more visible
when Parliament passed two laws that made light of the gravity of the
outbreak. Law 7242 of 15 April addressed prison outbreak measures by
ordering the release of some categories of inmates, excluding political
prisoners (Law No 7242, 2020). At the pressure of the feminist move-
ment, inmates accused of crimes against sexual integrity under the Penal
Code were also excluded (Toksoz et al., 2022). However, perpetrators
who committed other gender-related crimes such as threat, insult, and
blackmail were granted leaves of absence, later extended until 31 July
2023. The first legislative activity of the pandemic coincided with the
United Nations' declaration that gender-based violence was a shadow
pandemic (United Nations, 2021). Law 7244 of 17 April 2020 intro-
duced daily support payments for unpaid leave or unemployment set at
39.24 Turkish liras (the equivalent to 3 euros), which fell short of
covering living expenses, given the high inflation rate (Law 7244, 2020;
TEPAV, 2020). The law also prohibited termination of employment
during the first three months of the pandemic, but few workers benefited
from these provisions. Thus, the Parliament had a constitutional au-
thority in the outbreak mitigation but acted in line with executive
underreach, and failed to provide effective checks and balances to re-
dress the pandemic injustices inflicted by hyper-presidentialism.
Instead, it was perceived as a symbol of abusive legalism, and not, as
Ginsburg and Versteeg (2021) argue, a constitutional branch that
effectively limited executive aggrandizement.
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Executive overreach: moral policing, attacks on autonomous
institutions, and conservative nationalism

Under executive overreach, Miiller's (2020) prediction about pro-
fessional populists came true in Turkey. Expectations that populist
leaders lack the knowledge and capacity to govern complex emergencies
(Foa et al., 2022) might ignore their ability to reorient political agendas
so as to avoid accountability. Executive overreach lasted for nearly two
years in Turkey and was marked by gendered and conservative nation-
alist politics that aimed at suppressing feminist counter-resistance and
constitutional institutions challenging abusive legal practices.

Executive overreach was inaugurated on 24 April 2020 by a state-
ment of the head of the Directorate of Religious Affairs, who claimed
that “the individuals who are in illegitimate and extramarital relation-
ships spread diseases and cause the Turkish generation to rot” (ILGA,
2020). A gender-based political discourse has been systematically used
to ease political tensions and affirm the religious aspect of the hyper-
presidential regime in Turkey (Kabasakal Arat, 2022). A counterstate-
ment released by the Ankara Bar Association two days later emphasized
the criminal nature of the Director's communication in virtue of Article
216 of the Penal Code on incitement to hatred and enmity among the
people: “As the head of a state institution, the Director's dogmatic voice
comes from beyond the ages. This person does not speak out against
child abuse in religious establishments but commits the crime of inciting
hatred by targeting women and LGBTIQ+ that triggers violence against
them on religious grounds. The Ankara Bar Association condemns him
and his mindset” (Independent, 2021). Following this statement, the
press reported that the government planned to limit the autonomy of Bar
Associations. Despite widespread criticism of the draft law introduced in
Parliament and street protests gathering hundreds of lawyers to the
capital, the parliamentary majority approved the revision in fifteen
days. Law 7249 of 15 July 2020 divided Bar Associations into cabinets
according to their political affiliation, a move justified by the need to
“empower plurality among lawyers” when, in fact, it sought to politicize
the profession (Human Rights Watch, 2020). As the Bar Associations are
among the few autonomous public institutions recognized by the
Constitution, the revision represented an act of déconstitutionalisation
that also jeopardized the right to a fair trial and access to justice.

The number of cases of gender-based violence increased by July
2020, which coincided with the peak of COVID-19 in Turkey. Through
social media campaigns, women's and LGBTIQ+ organizations asked the
government to act against the violence instead of fueling it. On 10 July,
the President declared that Turkey might withdraw from the Istanbul
Convention against Domestic Violence of 2014 because it did not reflect
the country's “religious imperatives” and the government had to with-
draw “if the Turkish people wanted it that way” (Sozmezocak et al.,
2022). This statement signaled the masculinist restoration of hyper-
presidentialism during the pandemic (Dursun, 2022; Kandiyoti, 2016).
On 10 July 2020, the Hagia Sophia was converted into a mosque by a
decision of the Council of State (The Hagia Sophia Case, 2021), which
represented another act of déconstitutionnalisation that gave support to
conservative nation-building and affirmed the gendered aspect of hyper-
presidential nationalism (Brown, 2015; Rubio-Marin, 2020). Mean-
while, the economic burdens of the pandemic aggravated due to work-
place closures and universities transitioning to online education. Schools
remained closed until 31 March 2022 (UNESCO, 2022), not only
violating the constitutional right to education, but also exacerbating the
gendered division of domestic labor since mostly women stayed home to
provide domestic care (Yildirim & Eslen-Ziya, 2021).

On 25 November 2020, in defiance of an ongoing curfew in cities and
circulars banning mass gatherings, women and LGBTIQ+ took to the
streets to commemorate the International Day for the Elimination of
Violence against Women. Their slogan, “We are here for our rights, our
lives, and each other,” showed the persistence of counter-resistance
against the authoritarian narrowing of public space. This first mass
public meeting during the pandemic affirmed the resilience of the
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feminist movement in Turkey. The protest was met with draconian
legislative measures which intended to criminalize financing and in-
ternational solidarity initiatives of civil society organizations and all
forms of civil dissent (Kjerulf-Thorgeirsdottir et al., 2021).

The vaccination against COVID-19 started in 2021, but public life
was not restored, and abusive practices continued. Administrative acts
banned alcohol and music in public places as part of the pandemic
lockdown (Altay, 2021). Executive overreach intensified when the
government limited university autonomy, as provided by Article 131 of
the Constitution. Since the nationwide state of emergency in
2016-2018, universities in Turkey have faced unprecedented authori-
tarian intervention (Buckner, 2023). On 24 February 2021, a prosecutor
indicted students of Bogazi¢i University and described homosexuality
and other sexual orientations as forbidden and haram in line with Islamic
religious terminology (Yildirim, 2022). Thus, déconstitutionalisation
permeated judicial decisions in violation of the principle of secularism
enshrined in Article 2 of the Constitution.

The President of the Republic announced in early March 2021 that
the government prepared a human rights action plan that was “home-
grown” (yerli) and consistent with national and moral values (Ministry
of Justice of the Republic of Turkey, 2021). On 19 March, Turkey
withdrew from the Istanbul Convention against Domestic Violence by an
unconstitutional presidential decree (The President, 2021). Turkey was
the first country to ratify this international treaty, a great achievement
for the women's rights movement. Turkish conservative and nationalist
groups criticized the Convention for tearing families apart by opening
the private family sphere to judicial interventions and supporting
LGBTIQ+ orientations. The withdrawal announced the victory of anti-
gender politics in Turkey (Kanci et al., 2023) but also built a bridge
between Western anti-gender movements and Turkish conservative
nationalism (Ozkazanc, 2019). According to reports, femicide increased
in Turkey after the withdrawal (TKDF, 2022). Ignoring the curfew, the
feminist organizations protested the withdrawal, while Islamic political
groups celebrated it. As an authoritarian survival strategy, this act
consolidated hyper-presidentialism and widened the political front of
conservative and nationalist populism in Turkey.

Despite its diverse agendas, the feminist movement in Turkey is
remarkably organized and has a long history of struggle since the
Ottoman Empire against political attacks that curtail constitutional
equality (Cakir, 2021; Zihnioglu, 2022). In the last decade, it has
become an important political actor due to its resilient struggle for
secular and egalitarian constitutionalism in Turkey (Kabasakal Arat,
2022). After the initial shock of withdrawal, hundreds of lawsuits were
filed by feminist organizations, Bar Associations, and individuals for the
annulment of the unconstitutional presidential decree which led to the
withdrawal. When the Council of State set the trial date in June 2021,
hundreds of women traveled to the capital to defend the Convention.
Civil society members continued to appear in the Council of State
courtrooms until the final verdict was handed down on 19 July 2022
(WWHR, 2021). The Council of State majority found the decree consti-
tutional, although the prosecutor, dissenting judges, and legal experts
argued against its constitutionality (ARCL, 2021). The outcome was
twofold. A year of committed political resistance gave strength to the
feminist movement. The Convention has still been invoked in court-
rooms as part of feminist legal activism. However, the feminist move-
ment has retreated to a defensive position to protect acquired gender
equality instead of advocating for new feminist achievements.

Elections and hyper-presidential consolidation

Presidential and parliamentary elections were held in May 2023. The
campaign saw a proliferation of conservative populist politics that tar-
geted gender equality. In December 2022, the Republican People's Party
(CHP) unexpectedly drafted a bill to protect the freedom of dress for
women working in public institutions and to remedy historical injustices
related to the headscarf ban introduced in the 1990s (Cubukcu, 2012). In
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response, the President-led ruling coalition proposed a constitutional
amendment that included the explicit right of women to cover their
heads and not to be discriminated against for the clothes they wear for
religious reasons (BIANET, 2022). The proposal was unconstitutional
because it limited women's autonomy rights on religious grounds, and it
implicitly abrogated the equality of marriage between men and women
provided by Article 41 of the Constitution. The pro-family draft aimed at
outlawing same-sex marriages, which its preamble labeled as abnormal
(Grand National Assembly, Turkey, 2022). Misappropriation was a
valuable tool for norm spoiling, and this pro-family rhetoric aimed at
breaking the alliances between the feminist movement and the
LGBTIQ+ organizations to legitimize the withdrawal from the Istanbul
Convention (Cali & Demir-Giirsel, 2023).

The last act of déconstitutionalisation occurred before the elections.
Although the President was in his second and last term in office ac-
cording to Article 101 of the Constitution, the Supreme Election Council
did not count Erdogan's first term in the office, which started before
hyper-presidentialism was introduced in 2017 (Decision No: 2023/280,
2023). During the elections, Erdogan and his coalition advocated for the
criminalization of extramarital affairs, banning LGBTIQ+ associations,
abrogating the remaining legislation punishing domestic violence and
implementing the Istanbul Convention (Unal, 2023). This reactionary
coalition, holding an absolute majority in Parliament, has advocated
against the equal marriage provisions of the Civil Code and for abro-
gating mixed-sex education in schools. Such an agenda challenges the
feminist movement to defend constitutional equality. To redress the
political and legal damage incurred during the pandemic due to exec-
utive overreach, the feminist movement must forge new national and
international alliances. The government has undermined feminist
achievements by referring to social and national values so far and
legitimized its authoritarian politics by referring to anti-gender politics
elsewhere (Sanders & Jenkins, 2022). It is essential to promote feminist
legal knowledge and make it more accessible to all segments of the so-
ciety, as the government advocates for constitutional and legal revisions
through norm spoiling.

Conclusion

As a laboratory of constitutional theory and practice, Turkish
constitutionalism offers a case study of pandemic under hyper-
presidentialism. This article adopted an alternative narrative of consti-
tutional resilience that considers not only the practice of sovereign
powers but also the counter-resistance of civil society actors. Feminist
constitutional narratives, grounded in the critical positionality method,
supported a scholar activist approach, and led to a concrete constitu-
tional diagnosis. The critical positionality approach allowed us to
evaluate Turkish hyper-presidentialism, déconstitutionalisation and anti-
gender politics during the pandemic to unpack the extent of constitu-
tional damage. Feminist narratives in constitutional law served as a
source of critical academic knowledge in Turkey.

Hyper-presidentialism consolidated during the pandemic and
morphed into a sultanistic presidentialism which attacked the remaining
constitutional checks and balances. The pandemic allowed for authori-
tarian survival when the government reoriented popular unrest caused
by anti-welfare politics. Executive underreach was concealed by exec-
utive overreach, which targeted constitutional achievements in gender
equality. Gender-based and religious nationalism prevailed at the end of
the pandemic despite the resilient political struggles of the feminist
movement and autonomous institutions. Women and LGBTIQ+ have
been subject to intense political violence as part of an anti-gender
campaign that challenged gender equality. The pandemic saw the rise
of an anti-gender front that deployed conservative, religious, and
nationalist rhetoric. Hyper-presidentialism used gendered political
violence as an antidote to political accountability, but the feminist
movement continued to resist the authoritarian narrowing of the public
sphere through political alliances. Its potential to reorient the national
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political and legal curriculum, and to unpack and reverse abusive po-
litical practices should be taken into account when assessing the living
essence of authoritarian constitutionalism and the evolution of hyper-
presidentialism in Turkey.
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