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Abstract Artificial intelligence (AI) technologies promise to change our lives in
positive way in many aspects while bringing along some risks. One of these risks
is the possibility that decisions based on Al systems contain discrimination. Since
the prohibition of discrimination is predominantly seen as a matter of public law,
it may seem to be questionable to talk about the prohibition of discrimination in
private law where principles of private autonomy and particularly freedom of contract
prevail. Nevertheless, depriving individuals of the opportunity to enter into a fair
and freely negotiated contract as a result of discrimination would be incompatible
with the ideas underlying the freedom of contract. Moreover, since discrimination
is insulting in most of the cases, it also violates the personal rights of the individual
who is discriminated against. Thus, discrimination is an issue that also needs to be
considered from the perspective of private law. As private law sanctions, nullity,
compensation or an obligation to contract can be applied against discrimination. The
fact that discrimination is the product of a decision-making mechanism using Al
systems brings along some legal problems specific to this situation. One of these
problems is that the results produced by some Al technologies are unexplainable
since the reasons on which the decision is based must first be known to conclude that
a decision is based on discrimination.
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9.1 Introduction

Discrimination is one of the risks posed by the spread of the use of artificial intel-
ligence in daily life. This risk, which mainly arises from the data-drivenness of
Al systems, exists for decisions taken as to certain activities such as recruitment,
education, insurance, credit scoring, or marketing.

The Constitution of the Republic of Tiirkiye of 1982 stipulates the principle of
equality and the prohibition of discrimination. The European Convention on Human
Rights, which includes the prohibition of discrimination and is a part of domestic
law, has been in force in Tiirkiye since 18 May 1954.

The Law on Human Rights and Equality Institution of Tiirkiye, which came into
force on April 20, 2016, includes the definition of discrimination, the scope of the
prohibition of discrimination in terms of subject and person, grounds of discrimi-
nation, and administrative sanctions against discrimination. In terms of person and
subject, the mentioned Law covers both the natural and legal persons of private law
and the private law relations within the scope of the prohibition of discrimination.
However, the Law does not include any provisions on private law sanctions that can
be applied against discrimination.

It has long been accepted that the prohibition of discrimination also applies in
private law. Because discrimination is not only contrary to the fundamental values
of legal systems that put human dignity at the center but also incompatible with
the underlying ideas of private law. Indeed, the Law on Human Rights and Equality
Institution of Tiirkiye has adopted this approach by including both private law persons
and private law relations in its scope of application. However, it is necessary to clarify
which private law sanctions can be applied under what conditions and in what scope
against discrimination, in addition to the administrative sanctions foreseen by the
aforementioned Law.

On the other hand, it is known that today, Al is used as a support system for deci-
sions about individuals in many sectors and there is a possibility that these decisions
may be discriminatory because of the data-drivenness of Al systems. The involve-
ment of Al can create some problems that affect the detection of discrimination and
the implementation of sanctions in terms of private law. In this regard, the fact that
some Al systems are not explainable seems to be the biggest problem.

Against this background, this paper aims to analyze the application of the prohi-
bition of discrimination in private law relations, private law sanctions that may be
applied against discrimination, and the legal effects of the involvement of Al in these
respects.
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9.2 Defining Discrimination

Paragraph 1 of Article 10 of the Constitution of the Republic of Tiirkiye also provides
that “Everyone is equal before the law without distinction as to language, race, colour,
sex, political opinion, philosophical belief, religion, and sect, or any such grounds”.

European Convention on Human Rights, which is a part of domestic law, provides
under Article 14 that “The enjoyment of the rights and freedoms set forth in this
Convention shall be secured without discrimination on any ground such as sex,
race, colour, language, religion, political or other opinion, national or social origin,
association with a national minority, property, birth or other status”.

According to Article 3 of the Law on Human Rights and Equality Institution of
Tiirkiye, “Everyone is equal in enjoying legally recognized rights and freedoms (Para-
graph 1). Under this law, discrimination based on gender, race, color, language, reli-
gion, faith, sect, philosophical and political opinion, ethnicity, wealth, birth, marital
status, health status, disability, and age is prohibited” (Paragraph 2).

As alegal term, discrimination can be defined in several ways, depending on the
aim and scope of the related legal instrument. Furthermore, some distinctions are
made such as direct and indirect discrimination.

Cambridge Dictionary defines discrimination generally as “treating a person or
particular group of people differently, especially in a worse way from the way in
which you treat other people, because of their skin colour, sex, sexuality, etc.”
(Cambridge Dictionary 2022).

According to Amnesty International, “Discrimination occurs when a person is
unable to enjoy his or her human rights or other legal rights on an equal basis
with others because of an unjustified distinction made in policy, law or treatment”
(Amnesty International 2022).

Although the definition of discrimination is not directly within the scope of this
paper, for its purposes, the term discrimination refers to the negative difference of
any treatment applied to a natural or legal person from that applied to other persons
who have the same conditions, without any objective and reasonable ground (For a
similar definition see, European Court of Human Rights (2007)).

9.3 Private Law and Prohibition of Discrimination

Prohibition of discrimination, which primarily addresses government bodies and
takes its origin from constitutions, international treaties, and other related legislation,
is predominantly seen as a matter of public law. For example, Paragraph 5 of Article
10 of the Constitution of the Republic of Tiirkiye, provides that “State organs and
administrative authorities are obliged to act in compliance with the principle of
equality before the law in all their proceedings”.
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In private law, on the other hand, the principle of private (party) autonomy prevails.
Many social and economic liberties including freedoms of contract, testament, asso-
ciation, work, enterprise, and even private property rely on said principle. The most
basic function of private law is to give individuals the opportunity to create their
own legal relationships under their own responsibility. Relying on the assump-
tion that individuals are equal, private law reflects the idea of commutative justice
(Looschelders 2012).

Thus, it may seem to be questionable to talk about the prohibition of discrimina-
tion, which considers the special conditions of individuals and cases and reflects the
idea of distributive justice (Looschelders 2012), in private law. The fact that private
law gives individuals the freedom to contract with anyone and under any conditions
they want or even not to contract at all, may justify such a doubt, at least at first sight.

However, when one takes a closer look at the subject, it becomes clear that the
relationship between private law and the prohibition of discrimination is different
from what it seems at first glance:

First of all, the prohibition of discrimination should be seen as one of the funda-
mental values of any legal system that puts human dignity at a central place and
adopts the principle of equality. As a matter of fact, besides the Constitution, regu-
lations including the European Convention on Human Rights (which is a part of
domestic law), Law on Human Rights and Equality Institution of Tiirkiye, and the
Turkish Penal Code (Article 122) support the idea that prohibition of discrimination
should be seen as one of the fundamental values of Turkish legal system. Therefore, it
also includes private law relations. European Court of Justice has also confirmed this
approach from the standpoint of European Union Law in its 7est-Achats judgement
of 1 March 2011 (European Court of Justice 2011) (for an assessment of mentioned
decision, see, Reich (2011)).

Secondly, according to the Article 2 of the Turkish Civil Code, which is the
positive basis of the principle of good faith in Turkish law, everyone must comply
with the rules of honesty when exercising their rights and fulfilling their obligations
and the law does not protect the blatant abuse of any right. The refusal of a contractual
offer for discriminatory reasons means that the refuser does not have any legitimate
interest in avoiding contracting and abuses the freedom of contract. Therefore, such a
discriminatory refusal can not be legally protected, since it constitutes a violation of
the principle of good faith, which applies to all private legal relationships (Demirsatan
2022).

On the other hand, discrimination is insulting in most of the cases, and it violates
the personal rights of the individual, which are under the protection of Article 24 of
the Turkish Civil Code. In other words, freedom of contract does not give the right
anyone to violate the personal rights of others.

To oppose the application of the prohibition of discrimination in private law
relations relying on the freedom of contract would mean understanding the said
freedom only in its formal sense and ignoring its essence. In fact, discrimination is
incompatible with the ideas underlying the freedom of contract, including to maintain
afree and competitive market, since it means depriving individuals of the opportunity
to enter into a fair and freely negotiated contract (Looschelders 2012). The function
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of the prohibition of discrimination here can be compared to provisions that protect
disadvantaged parties such as consumers, workers, and renters.

The provisions of the Turkish Civil Code regarding the capacity to have rights
and the capacity to act also confirm the idea that discrimination is incompatible
with the ideas underlying private law. Article 8 of the Code states that all people
are equal in their capacity to have rights and obligations within the boundaries of
the law, while Article 9 states that anyone who has the capacity to act can acquire
rights and undertake obligations with their own acts. Therefore, it is not possible to
accept that, discriminatory treatments, which means that some individuals or groups
are excluded from or disadvantaged in economic life, are compatible with the ideas
underlying the mentioned provisions.

All these facts make it clear that the prohibition of discrimination should also be
taken into account in terms of private law. Indeed, Article 5 of the Law on Human
Rights and Equality Institution of Tiirkiye, which regulates the scope of the prohibi-
tion of discrimination, confirms and clarifies this approach by including many private
law relations.

9.4 Private Law Sanctions Against Discrimination

After determining that the prohibition of discrimination involves also in private law
relations, it is necessary to determine what would be sanctions against discrimination
in terms of private law. While providing for the administrative fine against discrimi-
natory treatment, The Law on Human Rights and Equality Institution of Tiirkiye does
not include any provisions on private law sanctions. Therefore, private law sanctions
should be determined according to the general provisions.

9.4.1 Nullity

One of the conceivable private law sanctions is the nullity, which is applied to
unlawful legal acts in general. Article 27 paragraph 1 of the Turkish Code of Obli-
gations stipulates those contracts which violate mandatory provisions of the law,
morality, public order, or personal rights or contracts, subject of which are impos-
sible, are null and void. In this context, contracts that contain discriminatory provi-
sions must also be held as null and void, since, as stated above, it contradicts one of
the fundamental values, namely prohibition of discrimination, of the Turkish legal
system.

However, since, according to the second paragraph of the mentioned provision,
the fact that some of the provisions contained in the contract are null and void
does not affect the validity of the other provisions, nullity sanction shall be applied
partially, i.e. the contract shall be deemed to be concluded without discriminatory
provisions. Moreover, considering the essence of the prohibition of discrimination,
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the discriminating party can not claim that the contract should completely be held as
null and void, arguing that she/he would not have concluded the contract at all without
null and void provisions. For example, in an employment contract, if an employee is
disadvantaged compared to another employee under conditions that would constitute
discrimination, the contract shall be deemed to have been concluded without such
conditions.

On the other hand, since the prohibition of discrimination also applies to all legal
acts, for example, a discriminatory provision in the statute of an association or in a
testament is also held as null and void (European Court of Human Rights 2019).

9.4.2 Compensation

Another applicable private law sanction against discrimination is compensation. The
person who is discriminated against may seek compensation for material and imma-
terial damages she or he has suffered because of the discriminatory treatment. The
basis and amount of possible compensation change depending on the circumstances
of the specific case. For example, if discrimination occurs during contract negotia-
tions, the basis of possible compensation would be culpa in contrahendo (Tiirkmen
2017). If conditions of the violation of personal rights are met in the same case,
compensation for immaterial damages can also be claimed under Article 58 of the
Turkish Code of Obligations. If discrimination occurs during the performance of an
existing contract, on the other hand, the person who is discriminated against may
claim compensation under the provisions on breach of contract, under Article 112
ff. of the Turkish Code of Obligations.

The amount of compensation is also determined by considering the type of damage
suffered in the specific case. For example, if a person, whose offer to contract is
refused due to discriminatory reasons, has to enter into a contract in which she or he
got the same goods or services for a higher price, the extra amount she or he paid
constitutes her or his loss and thus, the amount of compensation. However, special
provisions in this regard should also be taken into account. For example, according to
Article 5 of the Labor Law, the worker who is discriminated against in labor relations
may claim an appropriate compensation of up to 4 months’ wages, besides the rights
of which she or he is deprived.

9.4.3 Obligation to Contract

Accepting that the discriminating party has an obligation to contract also can be seen
as a sanction against discrimination. In some cases, this may be an appropriate sanc-
tion against discrimination since the person who is discriminated against can not be
expected to put up with it (Looschelders 2012). Undoubtedly, the basic requirement
of the existence of an obligation to contract is that the contract could be concluded
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if there had not been discrimination. Under this condition, the obligation to contract
can generally be based on the principle of good faith in terms of Article 2 of the
Turkish Civil Code (For other possible bases of obligation to contract see, Tiirkmen
(2017)).

Accordingly, the person whose offer to contract is rejected for discriminatory
reasons can sue to ensure the specific performance of the other party’s obligation
to accept. When the court accepts the case, the rejected contract is established. The
person who is discriminated against can also assert his or her rights arising from the
rejected contract within the same case (Demirsatan 2022).

9.4.4 Burden of Proof

One of the most important challenges that can be faced in the application of private
law sanctions against discrimination is the burden of proof. As a rule, since the
person who is discriminated against will have to prove it, many claims based on
this may fail, particularly in cases where the fact that constitutes discrimination
is not expressly declared. Considering this fact, Article 21 of The Law on Human
Rights and Equality Institution of Tiirkiye states that if the applicant demonstrates the
existence of strong indications of the reality of his claim and the facts that constitute a
presumption of discrimination, the other party must prove that she or he did not violate
the prohibition of discrimination and the principle of equal treatment. Paragraph 8
of Article 5 of the Labor Law also states that when the employee demonstrates a fact
that strongly indicates the possibility of the existence of a violation of the prohibition
of discrimination, the employer has to prove that such a violation does not exist.

Thus, under the circumstances that are specified in the above-mentioned provi-
sions, the burden of proof is reversed and the other party has to prove that it did not
discriminate. Considering the difficulty in proving discrimination, the underlying
idea of these provisions should be accepted as a general principle in terms of any
claims based on discrimination, including private law ones. This has special impor-
tance in terms of the use of artificial intelligence, where technological complexity is
also involved.

9.5 Artificial Intelligence and Discrimination

As is known, one of the most significant features of Al is data-drivenness. In order to
understand the impact of this feature of Al on its potential to produce discriminatory
decisions, it is necessary to explain briefly the decision-making process of Al: In
order to achieve a certain decision through an Al system, a large amount of data are
needed (big data). Some of this large amount of data (training data) are divided into
subsets by human users (labeling) according to the output targeted. What is expected
from the system is to find relations (correlations) between elements contained in the
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subsets, which are consistent with the targeted result. When an Al system discovers
those correlations, it “learns” the criteria necessary to achieve the targeted result and
uses them to produce related decisions (for a detailed explanation of the process see,
Barocas and Selbst (2016)).

As this brief explanation demonstrates, it is possible that the data set used contains
discriminatory data or that discriminatory criterion is used in the determination of
mentioned subsets, and even that the intended result is determined according to the
discriminative criteria in the decision-making process of Al. In all these cases, it is
inevitable that the decisions produced by Al will be discriminatory.

As a matter of fact, some well-known real-life examples confirm this finding.
An Al-based chatbot, TAY, released by Microsoft via Twitter, soon began posting
racist and sexist messages. This was explained by the fact that the data set that
consisted of other users’ tweets and from which TAY learned was biased (Reuters
2016). Likewise, in the United States, where the risk of re-committing a crime is
taken into account in determining the decision about offenders, it was observed that
the Al-based program COMPAS, which is used to determine the risk in question,
discriminates between white and black people and calculate the risk for latter higher
than the former. It was claimed that this was because of the fact that the data set used
to train the algorithm COMPAS was discriminatory against black people (Angwin
etal. 2016). Finally, an Al-based recruitment program used by Amazon was reported
to be discriminatory against female job applicants for certain posts, again because of
the biased training data (Reuters 2018) (for more examples see, Borgesius (2018)).

9.6 Al-Induced Discrimination and Its Consequences
in Terms of Private Law

Asis known, Al systems are used as decision support systems in many sectors. Thus,
a natural or legal person makes a decision relying on the results produced by the Al
system. Considering the fields where Al systems are widely used, it is possible to
foresee that, discriminatory decisions or treatments that rely on the use of artificial
intelligence can be faced in matters concerning private law, for example, in deciding
on recruitment or employment conditions, determining the credit score of individuals
or price of goods or services or on insurance issues.

9.6.1 The Black-Box Problem

The first problem that can be faced in this regard is the determination of the existence
of discrimination. As mentioned above, this difficulty, which already exists in terms
of discrimination even in cases where Al is not involved, has special importance
regarding decisions made based on Al systems, where technological complexity
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involves. This arises from the fact that the results produced by Al systems are
unexplainable, particularly the ones that rely on Al systems based on deep learning
techniques. In this regard, being unexplainable that is also called as the black-box
problem, which means that the reasons for a decision produced by the Al system can
not be understood by human users. Since the reasons for the result produced by the
Al system are not known, it is difficult to determine whether the decision made is
discriminatory.

Against this problem, the following solution can be proposed: In cases where a
decision made or treatment applied regarding a person based on an Al system and the
reasons for the decision or treatment applied to that person can not be explained, the
burden of proving that the relevant decision or treatment is not based on discrimina-
tion should be placed on the party that implements the relevant decision or treatment.
This party may fulfill mentioned burden by proving its legitimate interest in the rele-
vant decision or application. The solution proposed here is nothing more than the
adaptation of the already mentioned provisions of The Law on Human Rights and
Equality Institution of Tiirkiye (Article 21) and the Labor Law (Article 5, paragraph
8), which provide for the reversal of the burden of proof for the claims arising from
discrimination under certain circumstances, to the cases in which Al is involved.

9.6.2 Sanctions Against AI-Induced Discrimination

The second point to clarify is what are the private law sanctions that can be applied
against Al-induced discrimination. Undoubtedly, the answer to this question will
change depending on the way discrimination occurs.

For example, if the contractual provisions prepared by an Al program are discrim-
inatory, nullity sanction of private law may apply against the provisions of such a
contract.

Again, for example, if a person’s job application or offer to enter into an insurance
contract is rejected solely due to Al-induced discrimination that person may apply to
the court and claim the specific performance of the obligation to accept based on the
principle of good faith and thus the conclusion of the contract. In the same examples,
besides the conclusion of the contract, compensation for the damage suffered due to
the rejection of the contract offer (damages for delay of the acceptance) may also be
claimed.

Likewise, since no one can be forced to contract with a person who discriminates
against him or her, the person who is discriminated against may also seek compen-
sation for the damage he or she suffered due to non-conclusion of the contract, rather
than claiming the establishment of the contract. For example, a person may have
concluded another employment contract for a lower wage or insurance contract for
a higher price and claim the differences as material damages. Similarly, anyone who
pays for a good or service more than others because of discriminatory reasons (price
discrimination) can ask for a refund of the extra part of the price she or he paid.
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In all the above-mentioned examples, depending on the existence of the conditions
of the violation of the personal rights, the person who is discriminated against may
also seek compensation for immaterial harm she or he suffered, for instance, due to
sadness, stress, or loss of reputation.

As a matter of course, in all cases, causality between discrimination and harm or
damage should be proven by the person who is discriminated against.

9.6.3 Who is Liable for AI-Induced Discrimination?

Another question that needs to be clarified in terms of Al-caused discrimination is
who will be sanctioned against discrimination, in other words, who will be held liable
for the consequences of Al-induced discrimination in terms of private law. In fact,
there is no doubt that the natural or legal person who makes the final discriminatory
decision is liable for the damage that occurred because of the decision. This natural
or legal person can not escape from liability by arguing that discriminatory decision
relies on the results produced by the Al system. Otherwise, for example, if the same
results were obtained from the activity of an employee, the person who would be
liable based on vicarious liability would be exempted from that, just because she or
he used the Al system instead of the work of an employee. It is clear that this would
not be a fair result.

Since the discrimination and harm or damage arising from that is the result of
the final decision which is made by the person who uses the Al system, according
to the existing liability rules, those who develop and/or update the Al system can
not directly be held liable against the victim of discrimination. In other words, in
cases where the Al system is used to support human decisions, it can not be accepted
that there is causality between the defect of the Al system and harm or damage that
occurred. Thus, the liability of developers, etc. can only be at stake in the recourse
action against them by the person who used the Al system and paid compensation
for discrimination-caused harm or damage.

This issue concerns liability for Al-related damages in general, regardless of
discrimination. It is suggested that those who develop and update Al systems should
be accountable besides those who use Al systems, as the latter’s control over system-
induced risks is very limited (European Commission, NTF Report 2019). Following
this approach, in the European Parliament’s Resolution titled “Civil Liability Regime
for Artificial Intelligence” of 20 October 2020 and in the Proposal for a Regulation
attached to mentioned Resolution, it is suggested that the operators of such systems
should be held liable for damages caused by Al. The term operator in this sense
includes both the person who uses the system (frontend operator) and the person
who determines the characteristics of the technology and provides data and tech-
nical support service in the background in a continuous manner (backend operator).
According to the proposal, these two types of operators are jointly and severally
liable before the persons who suffer damages (for a critical analysis of the mentioned
proposal see, Ozgelik (2021)).
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9.7 Conclusion

Artificial intelligence promises to make our lives easier in many aspects, while also
bringing along some risks including discrimination, because of its data-drivenness.

As fundamental values of the legal system, principles of equality and prohibition
of discrimination also prevail in private law.

Depending on the circumstances of the specific case, nullity, compensation, or
an obligation to contract can be at stake as private law sanctions against Al-caused
discrimination. Compensation, in this sense, includes both material and immaterial
harm or damage suffered, provided that causality between discrimination and harm
or damage is proved.

The most important obstacle in terms of the application of private law sanctions
against discrimination is that the results produced by some Al systems are unex-
plainable. Since the reasons for the result produced by the Al system are not known,
it is difficult to determine whether the decision made is discriminatory. To solve this
problem, the burden of proving that the relevant decision or treatment is not based on
discrimination should be placed on the party that implements the relevant decision
or treatment.

The natural or legal person who makes the final discriminatory decision upon
results produced by the Al system is liable for the consequences of Al-induced
discrimination in terms of private law. This person can not escape from liability by
arguing that discriminatory decision relies on the results produced by the Al system.
According to the existing liability rules, those who develop and update Al system
can not directly be held liable against the victim of discrimination. On this issue,
the general approach, which will be adopted by lawmakers in the future, concerning
liability for the damages caused by Al will be decisive.
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