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ABSTRACT

TURKISH JUDICIAL PRACTICES ON INTERNATIONAL PROTECTION,
REMOVAL AND ADMINISTRATIVE DETENTION IN CONNECTION WITH

THE SAFE THIRD COUNTRY CONCEPT

Ovacik, Gamze
Ph.D., Faculty of Law

Supervisor: Prof. Dr. Ece GOztepe

June 2021

Whether Turkey should be deemed as a ““safe third country” for asylum seekers in Europe
is a legal conundrum that deserves heighthened attention with the adoption of the EU-
Turkey Statement of March 2016 and EU-Turkey Readmission Agreement. | aspire to
contribute to this discussion through an analysis of Turkish judicial practices on
international protection, removal and administrative detention procedures, including their
interaction with international and European framework and jurisprudence. One purpose
of the dissertation is to display the protection challenges that the safe third country concept

creates through the example of Turkey. The position defended in the thesis is that Turkish



judicial practices or any other component of safe third country assessment such as
administrative practices or normative framework should be evaluated from this
perspective, by keeping in mind the inherent problems of the safe third country concept.
In the assessment of Turkey’s position as a safe third country for EU states, state of
judiciary is a crucial factor. Judiciary acts as the ultimate safeguard for protection of rights
and guiding administrative practices through interpretation of normative framework. Thus
the second aim of this thesis is to analyze the problematic legal issues in Turkish judicial
practices relevant to international protection, removal and administrative detention, based
on an empirical study of decisions of Turkish courts. The empirical method in the
qualitative analysis of Turkish jurisprudence is supported with a comparative analysis of
the case law of the European Court of Human Rights, Court of Justice of the EU as well

as the domestic jurisprudence of EU states.

Keywords: Administrative detention, international protection, Law on Foreigners and

International Protection, removal of foreigners, safe third country



OZET

GUVENLI UCUNCU ULKE KAVRAMIYLA BAGLANTILI OLARAK
ULUSLARARASI KORUMA, SINIR DISI VE iDARI GOZETIM HAKKINDA

TURK YARGI PRATIKLERI

Ovacik, Gamze
Doktora, Hukuk Fakiiltesi

Danisman: Prof. Dr. Ece GOztepe

Haziran 2021

Tiirkiye’nin Avrupa’daki siginmacilar i¢in “giivenli {igiincii tilke” olarak kabul edilip
edilmemesi gerektigi sorusu, AB-Turkiye Mart 2016 Bildirisi ve AB-Tirkiye Geri Kabul
Anlagmasimin kabuliiyle beraber daha da fazla 6nem kazanmistir. Bu tartismaya,
uluslararast1 koruma, smir dist ve idari gozetim prosediirleriyle ilgili Tirk yargi
pratiklerinin, bunlarin uluslararas1 ve Avrupa cercevesiyle ve igtihadiyla etkilesimini
icerecek sekilde, bir analizini yaparak katkida bulunmay1 hedefliyorum. Bu tezin ilk amaci
giivenli tiglincii iilke kavraminin yarattigi koruma zorluklarim1 Tiirkiye 6rnegi iizerinden

gostermektir. Burada savunulan pozisyon, Tiirk yargi pratiklerinin veya idari uygulamalar



ya da normatif cerceve gibi giivenli tgiincii lilke degerlendirmesinin herhangi bir
unsurunun, bu perspektiften, giivenli {li¢iincli iilke kavraminin ickin sorunlarini goz
oniinde bulundurarak, degerlendirilmesi gerektigidir. Tiirkiye’nin AB iilkeleri ig¢in
giivenli tigiincii iilke olma konumunun degerlendirilmesinde, yarginin durumu 6énemli bir
faktordiir. Yargi, haklarin korunmasi ve normatif ¢ergevenin yorumlanmasiyla idari
uygulamalarin yonlendirilmesi i¢in nihai giivence roliindedir. Bu yilizden, bu tezin ikinci
amaci, Tiirk mahkeme kararlarinin ampirik bir ¢oziimlemesine dayanarak, uluslararasi
koruma, smir dis1 ve idari gozetimle ilgili Tiirk yargi pratiklerindeki sorunlu hukuki
konular1 analiz etmektir. Tiirk igtihadinin niteliksel degerlendirilmesindeki ampirik
yontem, Avrupa Insan Haklar1 Mahkemesi, AB Adalet Divani ve AB iilkelerinin yerel

ictihadinin karsilagtirmali analiziyle desteklenmektedir.

Anahtar Kelimeler: Giivenli ii¢lincii iilke, idari gézetim, uluslararas1 koruma, Yabancilar

ve Uluslararasi Koruma Kanunu, yabancilarin sinir disi1 edilmesi
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INTRODUCTION

Having observed the implementation of the EU-Turkey Statement, 18 March 2016 as

declared here: https://www.consilium.europa.eu/en/press/press-releases/2016/03/18/eu-

turkey-statement/ (“EU-Turkey Statement of March 2016”) and with the recent full entry

into force of the Agreement between the EU and the Republic of Turkey on the
readmission of persons residing without authorisation (“EU-Turkey Readmission
Agreement”), whether Turkey should be deemed as a “safe third country” for asylum
seekers in Europe is a conundrum that deserves continuing attention. | aspire to contribute
to this discussion through an analysis of judicial practices of Turkish Courts implementing
the laws on international protection (“IP”) procedures, removal and administrative
detention, as well as their interaction with international and European framework and
jurisprudence in this regard.

Adoption of the EU-Turkey Statement of March 2016 as well as EU-Turkey
Readmission Agreement effectively put Turkey in the position of a safe third country with
respect to European Union (“EU”) states. This paved the way for the EU states to return
to Turkey, those asylum seekers who arrived their territory by transiting through Turkey.
As determined by the European Court of Human Rights (“ECtHR”)! and by domestic
courts of the EU states, most recent being the Dutch Council of State,? deficiencies in IP
procedures, detrimental living conditions and difficulties in access to rights in the country

of return may trigger non-refoulement obligations of the sending state and prevent such

1 M.S.S. v. Belgium and Greece, No. 30696/09 (ECtHR January 21, 2011) paragraph 263.
2 Council of State (The Hague) October 23 2019, ECLI: NL: RVS: 2019: 3537
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safe third country transfers. Therefore, the quality of the conditions available for returnees
in Turkey and the associated problems have crucial implications with respect to such
returns to Turkey. In that sense, the problems identified here could contribute to the
arguments of asylum seekers before national courts of EU states, against safe third country
transfers to Turkey. Moreover, after the mass influx of refugees from Syria, Turkey
became the country hosting the highest number of refugees in the world. Thus, the
procedures and conditions for refugees as provided by Turkish authorities became all the
more important for the protection of almost 3.7 million® refugees in Turkey. Therefore, in
this context, the significance of judicial practices in Turkey relevant to the IP procedures,
removal and administrative detention, rests in their role as a component in assessing the
quality of the protection standards in the country in general and in assessing whether
Turkey qualifies as a safe third country in particular.

Safe third country practices serve as a “burden shifting” rather than a “responsibility
sharing” tool within the deterrence paradigm* dominating the field of international
migration and asylum. They also create a climate in transit countries such as Turkey
conducive to human rights breaches and this in return renders the legality of such practices
questionable. Robust criticism raised so far by academia and non-governmental

organizations (“NGOs”) as to whether Turkey should be deemed as a “safe third country”

3 According to the statistics published by Directorate General of Migration Management as of 7 April 2021,
here: http//en.goc.gov.tr.

4 As discussed in T. Gammeltoft-Hansen, “International Refugee Law and Refugee Policy: The Case of
Deterrence Policies,” Journal of Refugee Studies 27, no. 4 (December 1, 2014): 574-95; Thomas
Gammeltoft-Hansen and James C. Hathaway, “Non-Refoulement in a World of Cooperative Deterrence,”
Colum. J. Transnat’l L. 53 (2014): 235; Thomas Gammeltoft-Hansen and Nikolas F. Tan, “The End of the
Deterrence Paradigm-Future Directions for Global Refugee Policy,” J. on Migration & Hum. Sec. 5 (2017):
28.
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for asylum seekers in Europe, mainly focused on Turkish administrative practices and
normative framework.® They mainly base their position on the challenges related to
refugee protection in Turkey. They especially claim that general human rights situation in
Turkey is problematic, that access to and content of IP are insufficient, and that respect to
non-refoulement principle is lacking. By choosing to focus only on these criticisms, the
human rights organizations miss out on the real problem with the safe third country
concept. Use of safe third country concept is inherently problematic because it is a tool
for deflection of responsibility for asylum seekers who should have actually found
protection in the sending countries. Thus, even if the criticisms raised about Turkey are
not true, such third country transfers to Turkey are still bound to be criticized. It is the
position defended here that Turkish judicial practices or any other component of safe third
country assessment such as administrative practices or normative framework should be
evaluated from this perspective, by keeping in mind the inherent problems of the safe third

country concept.

% Such as; “A Blueprint for Despair: Human Rights Impact of the EU-Turkey Deal” (Amnesty International,
2017); Emanuela Roman, Theodore Baird, and Talia Radcliffe, “Analysis: Why Turkey Is Not a ‘Safe
Country’” (Statewatch, 2016); Danish Council for Refugees and European Council on Refugees and Exiles,
“Desk Research on Application of a Safe Third Country and a First Country of Asylum Concepts to Turkey,”
2016; Orgun Ulusoy and Hemme Battjes, “Situation of Readmitted Migrants and Refugees from Greece to
Turkey under the EU-Turkey Statement,” VU Migration Law Series, 2017; Steve Peers and Emanuela
Roman, “EU Law Analysis: The EU, Turkey and the Refugee Crisis: What Could Possibly Go Wrong?,”
February 5, 2016, http://eulawanalysis.blogspot.com.tr/2016/02/the-eu-turkey-and-refugee-crisis-
what.html; Roman Lehner, “The EU-Turkey-’Deal’: Legal Challenges and Pitfalls,” International
Migration 57, no. 2 (2018): 176—85; Reinhard Marx, “Legal Opinion on the Admissibility under Union Law
of the European Council’s Plan to Treat Turkey like a ‘Safe Third State’” (Pro Asyl, 2016); Medecins Sans
Frontiers, “One Year on from the EU-Turkey Deal: Challenging EU’s Alternative Facts,” 2017; European
United Left / Nordic Green Left European (GUE/NGL) Parliamentary Group, “What Merkel, Tusk and
Timmermans Should Have Seen during Their Visit to Turkey. Report from GUE/NGL Delegation to
Turkey, May 2-4 2016,” 2016.
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Within the broader context of EU-Turkey relations, it should also be noted that the
EU-Turkey Readmission Agreement was coupled with a Roadmap on Visa Liberalization
which brings the prospect of visa free travel through EU borders for Turkish citizens. This
can be perceived as an example of how EU accepted the fact that it may need to grant
certain concessions in return of obtaining Turkey’s acceptance of safe third country
position and cooperation for struggling with irregular migration in the aftermath of the
Syrian crisis.

To set the scene before proceeding with the analysis, it is worth mentioning that, after
facing many violation decisions by the ECtHR® and with the impact of the EU accession
process, Turkey adopted its very first law on asylum and migration in 2013. With this
comprehensive reform, the legal framework in Turkey became very much aligned with
the EU acquis. Before the adoption of this law, the Law No. 6458 on Foreigners and
International Protection (“Yabancilar ve Uluslararasi Koruma Kanunu”) published in the
Official Gazette No. 28615 dated 11 April 2013 (“LFIP”), legal remedies and thus case
law on asylum were virtually non-existent. On administrative dimension, asylum
procedures that were previously handled by the law enforcement, was transferred to the
newly established Directorate General of Migration Management (“DGMM™). Whereas
United Nations High Commissioner for Refugees (“UNHCR”) was effectively carrying
out refugee status determination as part of its technical assistance to Turkish government,

as of September 2018, these procedures are entirely taken over by the DGMM. Thus,

6 Jabari v. Turkey, No. 40035/98 (ECtHR July 11, 2000); Mamatkulov and Askarov v. Turkey, No. 46827/99
and 46951/99 (ECtHR February 4, 2005); Ghorbanov and Others v. Turkey, No. 28127/09 (ECtHR
December 3, 2013); Abdolkhani and Karimnia v. Turkey, No. 30471/08 (ECtHR September 22, 2009).
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Turkish regime on asylum and migration, as implemented today, is relatively young and
the case law is newly emerging.

In terms of account of the current state of affairs, the relevant decisions by Greek
courts and asylum committees as well as the Court of Justice of the European Union
(“CJEU”) should be mentioned. In the course of enforcement of the EU-Turkey Statement
of March 2016 by Greece, upon appeals against decisions ordering return to Turkey,
Greek asylum committees initially resisted such returns on the basis that Turkey is not a
safe third country. However, upon second appeal, the courts overturned these decisions,
effectively declaring Turkey as a safe third country. Moreover, the Government then
enacted a legislation changing the composition of the asylum committees making them
more government-oriented. After this change, the committees started to reject the appeals
in line with Turkey’s safe third country position for Greece.” On the other hand, in the
relevant cases before the CJEU,® again the legality of returns under EU-Turkey Statement
of March 2016 was challenged. The Court, arguably due to political reasons, remained
silent on the merits of the question, on the basis that the Statement is not an act of the EU
but rather that of the individual member states.® Considering the decisions by Greek courts
and asylum committees declaring Turkey as a safe third country as well as by the CJEU

refraining from commenting on the issues raised by the implementation of the EU-Turkey

7 For a detailed account of the discussion, please see: Mariana Gkliati, “The EU-Turkey Deal and the Safe
Third Country Concept before the Greek Asylum Appeals Committees,” Movements 3, no. 2 (2017): 213—
24,

8 NF v. European Council, NG v. European Council and NM v. European Council, No. T-192/16, T-193/16,
T-257/16 (CJEU 2017).

® For a detailed account of the discussion, please see: Thomas Spijkerboer, “Bifurcation of Mobility,
Bifurcation of Law. Externalization of Migration Policy before the EU Court of Justice,” Journal of Refugee
Studies, no. 31 (2018): 216-39.
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Statement of March 2016, EU seems determined to make full use of the safe third country
concept with respect to Turkey. Whereas, the Turkish government suspended the
implementation of the bilateral Readmission Agreement with Greece in June 2018 and
readmission arrangements with the EU in July 2019 based on political reasons.'® This
creates uncertainties as to the application of the safe third country to Turkey. Since the
agreements are not terminated but merely suspended, according to the political climate, it
is possible that the parties decide to implement them again at any time, which would
reanimate Turkey’s position as a safe third country.

In the assessment of Turkey’s position as a safe third country for EU states, state of
judiciary is among the most important factors. Institutionally and traditionally, judiciary
has the key role of acting as the ultimate safeguard for protection of rights and guiding
administrative practices through interpretation of normative framework. Nevertheless,
there is a lack of literature exploring Turkish case law relevant to asylum procedures and
the analysis of such body of case law within an international context. Thus, whereas the
first aim of this dissertation is to provide a critical perspective to the safe third country
concept, implementation of which is very advanced in the context of EU-Turkey relations,
the second aim is to analyze the prominent legal discrepancies in Turkish judicial practices
relevant to asylum procedures, based on an empirical study of decisions of Turkish first
instance and high courts. Testing the conformity of the newly emerging Turkish case law

with international law with an emphasis on the impact of regional policies on national

10 Neva Oviing Oztiirk and Cavidan Soykan, “Ugiincii Yilinda AB — Tiirkiye Mutabakati: Hukuki Bir
Analiz,” Heinrich Boll Stiftung Dernegi Tiirkiye Temsilciligi (blog), n.d.,
https://tr.boell.org/tr/2019/10/03/ucuncu-yilinda-ab-turkiye-mutabakati-hukuki-bir-analiz.
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practice will be an original contribution that | seek to make to the literature on asylum and
migration.

Just as EU member states did among themselves, within the frame of the accession
process, Turkey also committed to harmonization with EU acquis on asylum and
migration at normative level. However construing and implementing the normative
framework relies extensively on national judicial practices. The intended harmonization
can only succeed through development of common understandings, principles and rules
on asylum and migration by the courts.* Domestic courts are thus faced with the need to
adapt to the positions of other national courts as well as the CJEU also partly because
there are no international, regional or supra-national courts that have the authority to
develop legal standards concerning asylum and migration issues.*?

This is also the case in terms of the implementation of the Convention relating to the
Status of Refugees adopted on 28 July 1951 (“1951 Convention™), beyond harmonization
through EU instruments. 1951 Convention is widely codified in national legislation which
leads to domestic authorities including courts to be authorized with decision-making on a
daily basis concerning issues such as different types of refugee protection and principle of
non-refoulement. Its widespread infiltration to and implementation within domestic
judiciary like this on one hand displays the effectiveness of the 1951 Convention, on the
other hand though, it also brings out certain challenges such as the matter of consistent

interpretation. Considering the vast amount of individual applications across jurisdictions,

11 Guy S. Goodwin-Gill and Héléne Lambert, eds., The Limits of Transnational Law: Refugee Law, Policy
Harmonization and Judicial Dialogue in the European Union (New York: Cambridge University Press,
2012), 2.

12 Goodwin-Gill and Lambert, 4, 7.
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judicial consistency maintaining the minimum level of protection enshrined in the 1951
Convention appears difficult.®® Lack of an international court or a monitoring body of any
sort designated for the 1951 Convention further exacerbates the role of domestic courts.'*

One result of lack of a complaint mechanism linked with the 1951 Convention is
utilization of other international complaints procedures such as the United Nations (“UN”)
Human Rights Committee or the UN Committee Against Torture for refugee claims
largely in the form of allegations of infringement of non-refoulement principle. However,
the jurisprudence of these bodies remains limited because they restrict themselves to
measuring compliance with their constituent instruments and they do not assess
compliance with the 1951 Convention.!® Despite the absence of a designated international
court with the specific mandate of overseeing the implementation of international law
connected with refugee protection, it should also be noted that jurisprudence of regional
courts become increasingly relevant for refugees. In this vein, primarily, the case law of
the ECtHR and CJEU address refugee related issues which make their jurisprudence
important as a unifying factor for domestic case law.*® Both venues saw many applications
concerning refugee matters. However, here too it should be noted that they do not have
direct jurisdiction to evaluate compliance with the 1951 Convention although they
sometimes do take the Convention into consideration in indirect fashion.’ Still, adoption

of legislation at EU level on issues related to migration and asylum created the

13 K. O’Byrne, “Is There a Need for Better Supervision of the Refugee Convention?,” Journal of Refugee
Studies 26, no. 3 (September 1, 2013): 331.

14 O’Byrne, 332.

15 O’Byrne, 347.

16 O’Byrne, 334.

7 O’Byrne, 347.
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requirement that domestic courts adapt themselves to the approaches of other national
courts and the CJEU.18

All in all, in terms of practice, the role of overseeing national implementation mainly
belongs to domestic courts. They also undertake the job of interpretation of the 1951
Convention as well as other instruments with international character that are effective on
national framework.'® The increasingly important role that national courts play in the
implementation of international refugee law also triggers transnational dialogue among
domestic courts through adoption of each other’s reasonings on similar cases. This gives
way to emergence of a common understanding in international refugee case law as well
as to increasing expertise of domestic courts in refugee issues. On the other hand it raises
issues of consistency among different jurisdictions due to factors such as differing national
legal frameworks.?° Still, as a highly judicialized area in domestic systems, refugee law
creates the opportunity for intense transjudicial activity.?!

Against this background, the chapters of the thesis touch upon the following issues:

Safe third country concept in international and European law and its implementation

with respect to Turkey

The first chapter of the thesis seeks to address the safe third country concept which is

one of the most controversial notions of international refugee law. In late 1980s, this

18 Héléne Lambert, “Transnational Judicial Dialogue, Harmonization and the Common European Asylum
System,” International and Comparative Law Quarterly 58, no. 3 (2009): 523.

19 O’Byrne, “Is There a Need for Better Supervision of the Refugee Convention?,” 333.

2 O’Byrne, 343-44.

21 Lambert, “Transnational Judicial Dialogue, Harmonization and the Common European Asylum System,”
521.
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notion emerged as a solution to the “asylum shopping” or “refugees in orbit” phenomena.
The alleged purpose was to ensure that refugees stop their journeys as soon as they reached
IP after they escaped persecution. However, in fact, the transfers through the safe third
country concept based on inadmissibility of asylum applications of refugees who do not
come directly from persecution, tend to render their access to asylum more difficult. This
thesis aims to display the protection challenges that the safe third country concept creates
through the example of Turkey considering the assumption that it is a safe third country
for EU states which prevailed with the adoption of the EU-Turkey Statement of March
2016 and the EU-Turkey Readmission Agreement.

To establish the background for this analysis, Turkey’s engagement with international
refugee law in general, and specifically, the safe third country concept are explored. In
this regard, at the beginning of the chapter, situating Turkey with respect to trans-border
migratory dynamics and outlining its areas of engagement with international law on
migration and asylum brings a holistic approach to the subject. Overview of contemporary
dynamics reveal great diversity in trans-border human mobility affecting Turkey. As a
result, in addition to its traditional roles of being a country of origin and transit for
migratory flows, Turkey also is a country of destination, especially with respect to asylum
as well as regular and irregular labor migration, substantially owing to its economic
growth. This position makes Turkey a key regional and global actor in terms of formation
of international and regional law and policies on asylum and migration, due to its
longstanding and substantial experience with respect to international migration and
asylum flows. Turkey was also extensively involved in the shaping of the 1951

Convention, the cornerstone of international refugee law, through discussions at UN level.
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Thus, Turkey comes across as a key player in relation to progress of international law on
asylum and migration. Next, evolution of the safe third country concept is analyzed by
covering its emergence and purpose, definition and legal basis and conditions of
application, finally, with special reference to the political position taken and contributions
made by Turkey in respect of the evolution of this concept. The findings of the chapter
concentrate on the current state of affairs and future prospects in view of Turkey’s position
as a safe third country with respect to EU countries.

The analysis of the safe third country concept in the first chapter serves as a
background for the second chapter of the thesis which constitutes the empirical part. It
identifies and critically analyzes problematic legal issues in Turkish case law related to
IP, removal and administrative detention procedures. The identified problematic legal

issues are described below.

Problematic issues in Turkish judicial practices regarding IP procedures

The first problematic issue in Turkish case law on IP procedures, is their limited focus
on risk of persecution only based on five 1951 Convention grounds, disregarding cases
that qualify for subsidiary protection due to persecution based on reasons other than 1951
Convention grounds, and persecution inflicted only by state actors, disregarding

persecution by non-state actors.

The principle of non-refoulement within international refugee law, is applicable to
undesired conduct inflicted based on the grounds of race, religion, nationality,
membership of a particular social group or political opinion, as opposed to the general

formulation under international human rights law which provides protection against
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removal regardless of the grounds of the acts against prohibition of torture. This means
there is a certain category of non-removable people who are not qualified to be refugees
in technical sense as per international refugee law but who are under the protection of
international human rights law. This protection responsibility outside the scope of refugee
protection but still mandated by international legal obligations is responded by the legal
status of subsidiary protection that is recognized both within EU and Turkish law. In this
sense, there are instances where Turkish judicial practices tend to overlook this distinction

between IP statuses.

Another aspect of IP assessment that the Turkish judges neglect concerns the scope
of actors of persecution whereby cases of persecution by non-state actors are at times not
found eligible for IP. Both the Convention for the Protection of Human Rights and
Fundamental Freedoms adopted on 4 November 1950 (“ECHR”) and EU framework
recognize that risk of treatment which triggers of IP and non-return obligations, may come
from non-state actors or state actors alike. Accordingly, when the actors of persecution or
serious harm in the state of removal do not consist of public officials, human rights
obligations of the host state may come into play, if it is demonstrated that the risk is real
and the authorities in the state of removal are not able or willing to offer appropriate
protection against such risk. European domestic judicial discussions on the risk arising
from non-state actors and the standards of state protection that should be available against
their conduct are extensive. The subjects of European cases frequently focus on forced
marriage, domestic and sexual violence, women with Western lifestyle in conservative

Muslim societies, sexual and gender based violence, contexts relating to religion or race

28



where risk is more often than not posed by family members and spouses of applicants,
where also Articles 60 and 61 of the Council of Europe Convention on Preventing and
Combating Violence against Women and Domestic Violence (Istanbul Convention) come
into play. Moreover, many European cases rest on the reasoning that persecution by non-
state actors on the ground of gender should be considered within the concept of

membership of a particular social group.

The second problematic issue in Turkish judicial practices concerning IP procedures
relate to implicit withdrawal of IP applications. Implicit withdrawal indicates a procedure
where the IP applicant is accepted to have withdrawn his/her application when certain
indicators identified in the law are present and there are no justified excuses. As per Article
54(1)(i) of LFIP, implicit withdrawal decision constitutes a basis for issuance of a removal
order, so considering the dire legal consequences of withdrawal decision, how judiciary
construes the scope of justified excuse for failure to comply with obligations within IP

procedures, becomes critical.

UNHCR strongly expresses that indicators for implicit withdrawal should not be
construed to result in termination of IP procedures of applicants who do not have the
intention to withdraw their application or abandon the procedure, solely due to their failure
to comply with procedural rules. In the Turkish context, it should be taken into account
that more often than not the non-compliance with obligations within IP procedures are
triggered by the exigencies in the ground, rather than unwillingness of the IP applicants
and status holders to continue the IP procedures. Turkey implements a system of dispersed

residence for IP applicants and status holders who are responsible from covering their own
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needs including accommodation, with limited or no access to formal labor market.
Considering that the assignments to satellite cities do not always match the preferences,
personal circumstances and employment chances of IP applicants and status holders, many
of them fail to comply with their obligations within the IP procedures as they find
themselves compelled to change cities for pursuing job opportunities. Administrative
difficulty of changing satellite city of assignment or obtaining administrative permission

to leave the city of residence are also additional challenges in this regard.

The third problematic legal issue observed in Turkish court decisions concerning IP
procedures relate to the instances where the judges reviewing the administrative decisions
on implicit withdrawal of IP applications, also evaluate the substantial aspects of the IP
application as well as possible removal of the applicant. Typically, this happens in cases
where the court rejects the appeal of the implicit withdrawal decision and further asserts
lack of IP need and risk upon return. These judicial practices should be assessed with
respect to sequence of administrative actions concerning IP assessment and removal as
well as the possibility of full legal review concerning removal at the stage of appeal of
implicit withdrawal. It should also be considered from the perspective of the criteria of

impartial tribunal.

Problematic issues in Turkish judicial practices regarding removal procedures

The first problematic legal issue in Turkish judicial practices concerning removal
procedures relate to how the grounds for removal on threat to public security and public
order are implemented. One of the two dimensions of the issue is the fact that it is not

clear in the legislation what constitutes a threat to public security or public order and thus
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the administration holds wide discretion as to what these grounds for removal mean in
practice. For the requirements of legal certainty, the interpretation of courts in this respect
gain significance. As a benchmark, the ECtHR case law states that in cases where removal
order is based on national security, as per the requirements of lawfulness and rule of law,
it must be possible for the individual to challenge the administration’s claim that national
security is at stake. This position was taken in cases where removal orders were issued
based on documents or information from the intelligence agency or Security Service and
where authorities did not submit evidence or information to the court.

The other dimension of the matter concerning implementation of threat to public order
and public security as a removal ground relates to the legal evolution experienced as to
judicial appeal procedures and interim measures of the CC. It should be mentioned that,
with the impact of the special circumstances caused by the intensification of the terrorist
activities in Europe and in Turkey during the years 2015-2016, Decree Law No. 676
regarding Undertaking of Certain Arrangements within the Scope of State of Emergency
(“Olagantistii Hal Kapsaminda Bazi Diizenlemeler Yapilmasi
Hakkinda Kanun Hiikmiinde Kararname”) published in the Official Gazette No. 29872
dated 29 October 2016 (“Decree Law No. 676”) amending LFIP was adopted. This
legislation removed the rule prohibiting removal of IP applicants and status holders and it
became possible to issue a removal order, at any stage of IP procedures, concerning
individuals who are connected to terrorist or criminal organizations, or who pose threat to
public order, public security and public health. It is still possible for IP application or
status holders to be expelled based on reasons in connection with terrorism and public

order, security and health. This means that in such cases, the removal order may be issued
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even if it is recognized that the person is in need of IP or even if the procedure to determine
the existence of such need is not finalized yet. Furthermore, presence of an official action
or a court decision is not required to prove the mentioned removal reasons and the practice
is based on the discretion of administration. This situation poses a destructive disruption
to IP process and runs the risk that the principle of non-refoulement, which has an absolute
nature, is compromised. The other change brought by the Decree Law No. 676 was to
remove the automatic suspensive effect of judicial appeals against removal orders that are
based on connection with terrorist or criminal organizations or threat to public order,
public security and public health. Upon a pilot decision by CC on the matter, the automatic
suspensive effect was finally brought back with a legislative amendment. Judicial
reactions to these important changes are significant in terms of impact of judiciary in
protection of human rights in removal procedures as well as interaction with legislative

dynamics.

The second problematic issue arising from judiciary concerning removal procedures
relate to their approach to the instances where administration fails to specify country of
removal in removal orders. Removal orders are made subject to judicial appeal often based
on the claim that the applicant should be exempt from removal as per the grounds of
exemption identified in LFIP. One of these grounds is the risk of death penalty, torture,
inhuman or degrading treatment or punishment in the country of removal. It follows that
the assessment as to the presence of this ground preventing removal, inherently requires
the evaluation of the conditions in country of removal however the problem is that,

removal orders issued by Turkish authorities typically omit specification of a country of
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removal. The position of ECtHR on this issue is that the legal regime and practice whereby
the country to which a foreigner is removed is not specified in the removal order is
problematic in terms of legal certainty. The case law developed by Turkish courts in this

regard demonstrate varying positions.

The third problematic issue observed in Turkish judicial practices in relation to
removal procedures manifest itself as the instances of inconsistency in CC’s case law
concerning its interim measure and merit decisions. This issue relates to the cases where
the conclusions of the CC at merits stage to the detriment of the applicant whereas
previously it granted interim measures. Such cases in fact call for clear justification. This
happens when the CC, after accepting interim measure requests, rules at the merit stage
that the claim is inadmissible or that there is no violation of the rights of the applicant.
Criticism relies on the general obligation arising from Constitution of the Republic of
Turkey No. 2709 published in the Official Gazzette No. 17863 (repeating) dated 9
November 1982 (“Constitution”) for providing the reasons that constitute the basis of

court decisions.

Problematic issues in Turkish judicial practices regarding administrative detention

procedures

The first problematic judicial issue concerning administrative detention procedures
relate to the legislative preference as to jurisdiction for appeals on administrative

detention. Such appeals are heard by criminal judges of peace as per LFIP, a choice that
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is contrary to determination of administrative courts for all other actions in connection
with LFIP. Assignment of criminal judges is scrutinized essentially from the angle that
administrative detention and criminal arrest and detention on which criminal judges of
peace also have jurisdiction, are part of different legal regimes.

The second legal issue that proves to be problematic concerning administrative
detention relates to how risk of absconding is interpreted as a ground for administrative
detention. As observed in Turkish judicial complaints, risk of absconding is used very
often as a basis for administrative detention decisions. Although certain grounds for
administrative detention provided in Turkish normative framework, are quite straight
forward, the ground of risk of absconding, requires further clarification as to what it entails
in concrete situations and this requires resort to the decisions of criminal judges of peace
construing this concept.

The third problematic legal issue in Turkish court decisions on administrative
detention concerns judicial review of de facto administrative detention. The term “de facto
administrative detention” refers to instances where asylum seekers or irregular migrants
are held or deprived of their liberty without the implementation of a legally prescribed
administrative detention regime that satisfies the rule of law criteria and usually with a
view to their removal or to prevent their entry into the country. De facto administrative
detention may take place when even though the detention regime is sufficiently regulated
in domestic law, in concrete situation, the procedural steps outlined in the law are not
undertaken such as cases of absence of duly issued decision ordering detention. Judicial
take on de facto administrative detention is critical for overcoming the administrative

deficiencies taking place on the ground.
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The fourth problematic legal issue in judicial practices on adminsitrative detention
concerns granting of compensation for unlawful detention and determination of effective
remedy regarding detention conditions. This issue is handled extensively by the case law
of the CC upon individual applications and by adminsitrative courts to a lesser extent.
While not expressly provided in LFIP in the context of administrative detention within
removal and IP procedures, right to compensation for unlawful deprivation of liberty is
provided in the Constitution, in line with ECHR. Other than its lawfulness, conditions of
administrative detention may also give way to compensation. As a rule, in order to trigger
right to compensation, severity of administrative detention conditions should reach at least
the level of incompatibility with human dignity as expressed in the Constitution in line
with the ECHR. The judicial practices in this regard are analyzed by following the path of

CC through its changing case law over time.

Methodology

Whereas the first chapter of the thesis concentrating on the safe third country concept
is based on a doctrinal research method essentially consisting of scholarly resources as
well as policy documents of international organizations, the second chapter of the thesis
rather follows an empirical methodology. Accordingly, the second chapter focusing on a
critical analysis of judicial practices of Turkish courts mainly rely on around thousand

Turkish court decisions as resource.

Due to lack of a central database of decisions of Turkish first instance and regional

courts, it was a challenge to collect court decisions and information on case law for
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analysis within the scope of this study. Impacts of this challenge of accessibility on

consistency of case law are analyzed in more detail in Section IV. I. of this Chapter.

Upon contact established with them, DGMM Department of Legal Affairs mentioned
ongoing institutional efforts to establish a database of court decisions rendered by Turkish
courts concerning implementation of LFIP. The database is planned to be for DGMM’s
internal use, however it would be highly beneficial for the field of Turkish law on refugees
and foreigners in general, if such database is made accessible for external users other than
DGMM staff. Whereas such access would enable judges to navigate the legal
interpretations made by other courts, in cases similar to those before them, and thus
enhance uniformity in case law; it would also enable academics to contribute to the
improvement of case law in Turkey through comparative and critical analyses of court
decisions in line with regional and international legal standards. Possibility to monitor the
trends in national case law would also provide inputs for policy development and
legislation works. Apparently, protection of rights of individual applicants would also be
enhanced if lawyers could access sample case law. Moreover, DGMM is the best-situated
actor in the field to lead such data collection and sharing effort, since it is the respondent
authority in all judicial complaints and appeals, against administrative decisions and

actions undertaken in implementation of LFIP.

Since the courts rendering decisions on IP, removal and administrative detention
procedures are geographically widespread across the country, I was able to visit only
Ankara and Istanbul administrative courts, Council of State and CC for the purposes of

this study. It was occasionally possible to contact judges from other courts through
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workshops, seminars and trainings organized by international organizations and non-
governmental organizations including Bar Associations. | obtained the majority of court
decisions analyzed in this thesis and information on judicial practices through individual
lawyers and legal aid offices especially in Ankara, Istanbul, Antalya, izmir and Gaziantep
Bar Associations and non-governmental organizations who provide legal counselling in
the field of refugee law such as Refugee Rights Turkey (“Miilteci Haklari Merkezi”),
Association for Solidarity with Asylum Seekers and Refugees (“Siginmaci ve
Gogmenlerle Dayanisma Dernegi”’), Association for Solidarity with Refugees
(“Miltecilerle Dayanisma Dernegi/Miilteci-Der”), Association for Human Rights and
Solidarity for the Oppressed (“Mazlumlar i¢cin Dayanisma Dernegi/MAZLUMDER”) and

International Refugee Rights Association (“Uluslararasi Miilteci Haklar: Dernegi”).

Due to the explained challenges, it was not possible to adopt a systematic method for
choosing the court decisions for analysis. Therefore, although | spent utmost effort to
ensure diversity, the sample of collected case law could not be established on a selective
basis with respect to indicators of location, date, nationality of applicants, legal issue or
outcome and thus may not constitute an evenly representative sample of Turkish court
decisions on IP, removal and administrative detention practices. In order to assess to what
extent the analyzed sample represents the existent body of Turkish case law, I tried to
reach the statistics on court decisions based on certain indicators listed above. However,
it was determined through contacts with Ministry of Justice Judicial Registry and Statistics
General Directorate (“Adalet Bakanhgi Adli Sicil ve Istatistik Genel Miidiirliigii”) that

there is no practice of central data collection and analysis for court decisions that could be

37



enlightening for the purposes of this study. | was advised to contact Provincial Justice
Commission Presidencies (“I/I Adalet Komisyonu Baskanliklari”) present in each
courthouse and each of administrative courts, criminal judges of peace and Regional
Administrative Courts (“Bélge Idare Mahkemesi”) (“RAC”) separately in order to request
them to compile statistics with respect to court decisions rendered within their jurisdiction.
| was left with no choice but to give up on pursuing statistical information, considering,
on one hand, the slim likelihood of bringing together reliable data as a result of such
attempt that would be dependent on individual discretion of each officer or judge; and on
the other hand, the time and energy (which would not be all mine, too) required to send
out and follow up over fifty official letters through my university after going through
intensive internal bureaucracy. This whole process highlighted once more the need for

central data collection and sharing on Turkish case law concerning LFIP.

Limitations explained above set aside, | am still confident that the court decisions
reviewed form a sufficiently wide and a qualitatively representative sample. Distribution
of subjects of the court decisions and problematic legal issues derived from them overlap
with the significant legal issues expressed by lawyers and NGOs. In this respect, although
I did not conduct structured interviews, as a professional active in the field, | had various
sources of information. Especially between 2017 and 2019, | attended several workshops
and trainings organized by Ankara, Aksaray, Gaziantep, Nevsehir, Bursa Bar
Associations, NGOs such as Refugee Rights Turkey and Amnesty International as well as
meetings with individual lawyers from Ankara, Istanbul, Antalya, Gaziantep and Edirne

active in the field of refugee law. Moreover, | am part of a communication network
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composed of refugee lawyers and NGOs in Turkey, where legal and judicial matters are
subject to discussion and sharing of case law and other data among colleagues. They
contributed to the thesis through reflections from the ground as well as legal discussions
on judicial discrepancies. Thus, based on information exchange in these platfoms,
qualitative analysis verifies the quantitative data with respect to the legal issues identified

to be problematic in Turkish case law.

Before explaining the methodology of analysis, | would like to clarify my preferences
related to use of terminology. Since court decisions that form the basis of analysis in this
Chapter naturally refer to legal provisions and concepts as they are adopted within Turkish
normative framework, | tried to stay loyal to the terminology in the official English
translations of Turkish legislation, especially of LFIP and Constitution. This is solely for
the purpose of maintaining terminological unity with Turkish legal framework and case
law for practical reasons and ease of reference. On the other hand, terminology in
comparative law especially in EU and ECHR context was also taken into account. To
mention few examples, instead of “deportation” or “expulsion” which are commonly used
synonyms in English, I preferred to use the term “removal” (“sinr digi’”’) in line with
English version of LFIP provided in the website of DGMM as well as Directive
2008/115/EC of the European Parliament and of the Council of 16 December 2008 on
common standards and procedures in Member States for returning illegally staying third-
country nationals (“Return Directive). Similarly, despite its more common use as
“detention” in comparative law, Turkish framework adopts the term “administrative

detention” (“idari gozetim”) to differentiate the measure from criminal detention.
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Similarly, since the CC refers to its “internal regulation” (“i¢tliziik™), this was chosen over
the generally used term “standing orders”. Finally, terminology in line with LFIP is
preferred over terminology in international framework and literature concerning asylum
statuses. Accordingly, in general terms, “international protection” is used instead of
“asylum”, “international protection applicant” denotes “asylum seeker” and “international
protection status holder” signifies “refugee”. It should be noted that when there are

exceptions to this terminology, the term “refugee” is used in its most general sense

including those who do not have any formal application for international protection.

On the other hand, considering that translations within the Constitution and the
Internal Regulation of Constitutional Court (“Anayasa Mahkemesi I¢tiiziigii”’) published
in the Official Gazzette No. 28351 dated 12 July 2012 (“Internal Regulation of the CC”)
vary and that the interpretation of the concept by the CC is very much inspired by ECtHR
case law, instead of terms “material/corporeal and moral/spiritual existence/integrity”, the
established terminology used by the ECtHR is preferred for “physical and moral
existence/integrity”’. On a similar vein, although it is translated as “cautionary judgment”
in the Internal Regulation of the CC, taking into account the widespread use in the

comparative case law and literature, the expression I preferred is “interim measure”.

In terms of legal analysis, this dissertation aims to show case and examine prominent
legal issues in Turkish judicial practices related to the provisions of LFIP that are most
significant with respect to human rights protection. I did not bring any limitation to the
diversity of subjects of court decisions at the stage of data collection so that | could

proceed on a selective basis at the stage of legal analysis according to the distribution of
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weight among different subjects. Considering their dominant ratio within the existing
national and regional case law and key importance in implementation of the main
principles of international refugee and human rights law, I restrict the focus of this study

to the court decisions and legal issues they trigger, on;

e IP procedures as per the provisions in Part Three of LFIP;
e removal procedures as per Articles 52-56 of LFIP;

e on administrative detention procedures as per Articles 57-58 of LFIP.
Therefore, court decisions rendered as a result of complaints against;

o refusal of entry to Turkey as per Article 7 of LFIP;

e security codes and entry bans imposed as per Articles 9 and 10 of LFIP;

o refusal, non-renewal or cancellation of residence permit or visa applications as per
Articles 15, 16, 21, 25, 26, 33, 35, 36, 37, 40, 47 and 49 of LFIP;

e reporting obligations imposed as per Article 57(4) of LFIP; and

e administrative fines imposed as per Article 102 of LFIP are not included within

the scope of this thesis.

Also, since no court decisions have been reviewed on these subjects, which indicates

their rarity, if not absence,

e exclusion from IP as per Article 64 of LFIP, and

e cancellation of IP status as per Article 86

are outside the scope of the thesis as well.
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Built on these methodological preferences, the following sections of this Chapter
consist of analysis of problematic legal issues in Turkish case law on IP procedures,
removal procedures and administrative detention procedures respectively. To clarify, in
line with the legal remedies provided in the LFIP, the case law on IP procedures consist
of decisions of first instance administrative courts, RACs and Council of State issued upon
requests for annulment of decisions of the administration on rejection, inadmissibility or
withdrawal of IP applications. Case law on removal procedures encompass decisions of
first instance administrative courts rendered upon request for annulment of removal orders
and decisions of the CC in individual applications against removal procedures. Finally,
case law on administrative detention substantially covers decisions of criminal judges of
peace on requests for annulment of administrative detention decisions and case law of the
CC on individual applications concerning administrative detention procedures.?? Every
section is structured to include several sub-sections, each of which are devoted to a legal

issue of concern.

As a general approach, the analysis here focuses on the methodology and depth of
legal analysis carried out by Turkish courts and not on comparison of cases based on facts
involved. The facts surrounding court decisions are considered to the extent and in the
form that they were reflected in the court decisions, therefore although such test of

adequacy and consistency with respect to legal categorization of facts could reveal

22 As a result of the amendment to Constitution and the amendment to the Law No. 6216, it became possible
as of 23 September 2012 for anyone to lodge an individual application to the CC with the claim that the
public power has violated his/her fundamental rights and freedoms that fall within the common scope of the
Constitution and the ECHR. Similar to ECtHR, in addition to merits decisions, the CC also has the power
to issue interim measure decisions in case of a serious danger to physical and moral existence/integrity of
the applicant, as per Article 49 of the Law No. 6216 and Article 73 of the Internal Regulation of the CC.
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important outcomes; it would not be a reliable exercise without at least reviewing the
whole court file. Therefore, the analysis here does not focus on whether the court decisions
bring just results in concrete cases but rather tries to highlight areas where the legal
analysis of the courts demonstrate deficiencies. Legal issues selected are not necessarily
the most frequently observed themes in the court decisions. Selection of legal issues was
rather made among problematic themes that regularly demonstrate contradiction with or
fall short of, national or international normative framework or comparative case law, or
that comprises inconsistency within domestic case law due to non-uniform judicial
practices among courts of different location or jurisdiction. Thus, many themes where
Turkish courts consistently exhibit judicial practices in compliance with international
standards are excluded deliberately from the scope of this thesis. Of course, relevant court
decisions that establish good practices are quoted within the analysis of each theme with
the aspiration that they would influence transformation of future judicial practices.

However, this is still within the analysis of a problematic theme.

The reason for focusing on negative judicial practices and excluding themes with
dominantly positive judicial practices is twofold. First, as set forth in Chapter I, one of the
main arguments of this thesis rests on challenging safe third country practices with respect
to Turkey, by arguing, among others, that the condition of the judicial processes in Turkey
concerning IP, removal and administrative detention procedures contain problematic

practices creating protection shortcomings. Secondly, there are already certain

43



publications®® featuring good examples from Turkish jurisprudence on IP, removal and
administrative detention procedures that include comprehensive legal reasoning in line
with national and international normative framework. These works have great value in
terms of setting a standard and for promoting similar legal approaches among judges. On
the other hand, I believe, its reverse symmetry, adopting a critical approach to case law as
I am doing here, is equally necessary. As it will be demonstrated by multiple references
to court decisions, the problematic issues identified here appear to be more than isolated
instances. They rather represent judicial approaches triggered by formulation of the
national legal framework or its interpretation by judiciary. So the purpose here is to
attempt a modest contribution to Turkish judiciary, by participating in the legal
discussions initiated in court decisions, by pointing out the undesired outcomes of
criticized judicial practices and by suggesting alternatives from national and comparative
case law that resonate better with the text and the spirit of the national and international
legal framework. As a methodological note, it should be noted that in analyzing
jurisprudence, it is justified to employ various methods of criticism such as offering a
political critique moving from the idea that the case law does not reflect the democratic

majority’s will, or a law and economics critique claiming that court decisions are

23 International Commission of Jurists (ICJ) et al., “Geri Géndermeme, Smir Dis1 Etme ve Uluslararasi
Koruma,” “Siginmacilar, Miilteciler ve Go¢menlerin Adalete Erisimine Destek” Projesi - Modul 1, n.d.;
International Commission of Jurists (ICJ) et al., “Idari Gozetim Altindaki Gégmen, Miilteci ve Siginmacilar
I¢in Adalete Erisim,” “Siginmacilar, Miilteciler ve Gogmenlerin Adalete Erisimine Destek” Projesi - Modl
2, n.d. as well as a booklet that | worked on during my employment at UNHCR Turkey that was planned to
be published and disseminated to Turkish judges; and not being limited to IP and foreigners context, Dogru
Prof. Dr. Osman, Yasama Hakki, Anayasa Mahkemesine Bireysel Bagvuru El Kitaplart Serisi 5 (Council of
Europe, 2018); Sirin Dr. Tolga, Ozgiirliik ve Giivenlik Hakki, Anayasa Mahkemesine Bireysel Bagvuru El
Kitaplar1 Serisi 1 (Council of Europe, 2018); Oncii Dr. Giilay Arslan, Ozel Yasama ve Aile Yasamina Saygt
Hakki, Anayasa Mahkemesine Bireysel Basvuru El Kitaplar1 Serisi 8 (Council of Europe, 2019) contain
relevant precedents from CC case law on human rights.
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inefficient, or a moral critique criticizing the immorality of the case law. However in this
dissertation, in order to ensure the legitimacy of the critique based on its technical nature,

the criticism of court decisions will be confined to legal discourse.?*

Within this frame, in addition to examples from Turkish case law, jurisprudence from
ECtHR, CJEU as well as national case law of EU member states are used for comparative
purposes, without forgetting that they too have problematic practices in terms of judicial
reasoning. As is well known, ECHR does not contain a right to asylum as such. However,
mainly through its case law on right to life as per Article 2 and prohibition of torture as
per Article 3, on right to liberty and security of the person as per Article 5, right to effective
remedy in connection with these rights as per Article 13, as well as on some other
provisions to a lesser extent where relevant, it developed comprehensive case law on
removal, administrative detention and IP procedures. Moreover, the applicants frequently
utilize ECtHR’s power to issue interim measures under Rule 39 of the Rules of the Court,
to prevent removal procedures.?® Considering the great influence of violation decisions of
ECtHR on the development of a new legal and institutional framework in Turkey, ECtHR
jurisprudence has a generally accepted role of setting judicial standards for alignment by

Turkish judges. This may be most visible in decisions of the CC rendered concerning

24 Thomas Spijkerboer, “Analysing European Case-Law on Migration: Options for Critical Lawyers,” in
EU Migration Law, ed. Loic Azoulai and Karin de Vries (Oxford University Press, 2014), 188.

25 Samantha Velluti, “The Role of the European Courts in Ensuring Adequate Standards of Asylum-Seekers’
Human Rights’ Protection in Europe After Lisbon,” in Reforming the Common European Asylum System —
Legislative Developments and Judicial Activism of the European Courts (Berlin, Heidelberg: Springer
Berlin Heidelberg, 2014), 79-80; Laurens Lavrysen, “European Asylum Law and the ECHR : An Uneasy
Coexistence,” Goettingen Journal of International Law, 2012, 219-20.
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individual applications consisting of claims of violation of rights that are protected by both

the ECHR and Constitution, and where many references are made to ECtHR decisions.

Similarly, Turkey’s efforts for harmonization with EU acquis in the process of EU
accession, leaves remarkable traces in establishment of legal framework and national case
law. Asylum Procedures Directive, Directive 2011/95/EU of the European Parliament and
of the Council of 13 December 2011 on standards for the qualification of third-country
nationals or stateless persons as beneficiaries of international protection, for a uniform
status for refugees or for persons eligible for subsidiary protection, and for the content of
the protection granted (“Qualification Directive”), Directive 2013/33/EU of the European
Parliament and of the Council of 26 June 2013 laying down standards for the reception of
applicants for international protection (“Reception Conditions Directive”) and Return
Directive being the leading sources, have extensively inspired Turkish lawmaking. In the
context of IP and removal, it should be noted that apart from all EU member states being
party to them, the Charter of Fundamental Rights of the EU (2012/C 326/02) makes
reference both to the ECHR and 1951 Convention and 1967 Protocol and it also explicitly
provides for a right to asylum. In parallel with this normative framework, case law of the
CJEU being the judicial organ competent in matters of interpretation of EU law to ensure
legal harmonization among EU member states, also has significance for Turkey. Through

preliminary rulings upon reference by national courts, CJEU renders decisions directly
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binding for the referring court and constituting precedent for other member state courts

for the purposes of judicial interpretation of EU law.?

Against this background, the two regional courts ECtHR and CJEU have a
demonstrated role in guiding Turkish normative framework, administrative and judicial
practices. However, naturally, the provisions of the regional and supra-national
framework does not contain as much detail as domestic legislation. Both in the
implementation of ECHR and the EU framework, many matters, including but not limited
to procedural details, are left to national discretion. Thus, in addition to ECtHR and CJEU
case law, | also refer to national court decisions of EU member states, implementing the
European normative framework as they serve as reference points for assessing Turkish
judicial practices. Since the purpose here is to assess Turkish judicial practices,
problematic practices by European regional and national courts are delibaretely left

outside the scope of this thesis.

In fact, decisions of quasi-judicial bodies empowered to hear individual complaints
concerning international human rights treaties could also be relevant for assessing the
practices of Turkish judiciary in the context of IP, removal and administrative detention

of foreigners. In this respect Turkey is a party to many relevant international treaties such

%6 J. Whiteman and C. Nielsen, “Lessons from Supervisory Mechanisms in International and Regional Law,”
Journal of Refugee Studies 26, no. 3 (September 1, 2013): 365-66; Roland Bank, “The Potential and
Limitations of the Court of Justice of the European Union in Shaping International Refugee Law,”
International Journal of Refugee Law 27, no. 2 (2015): 214; M. Garlick, “International Protection in Court:
The Asylum Jurisprudence of the Court of Justice of the EU and UNHCR,” Refugee Survey Quarterly 34,
no. 1 (March 1, 2015): 109-12; Lavrysen, “European Asylum Law and the ECHR: An Uneasy
Coexistence,” 222-23; Velluti, “The Role of the European Courts in Ensuring Adequate Standards of
Asylum-Seekers’ Human Rights’ Protection in Europe After Lisbon,” 77-78; Lambert, “Transnational
Judicial Dialogue, Harmonization and the Common European Asylum System,” 525.
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as ICCPR, CRC, CEDAW and CAT. However, examination of the case law of the
international convention mechanisms concerning foreigners and IP yielded to the result
that, compared to the case law of the European courts, this body of case law is significantly
limited in number and in depth. Considering that the principles enshrined in these
conventions are reflected in the European and Turkish normative framework, it is a

conscious choice to focus on European case law.

Finally, quantitative overview of the court decisions reviewed for the purposes of this

dissertation is provided below according to different indicators:

Breakdown by Legal Status
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Figure 1: Breakdown of Analyzed Court Decisions by Legal Status of Applicants

This graph shows the breakdown of the court decisions reviewed according to the
legal status in Turkey of the applicants of relevant legal proceedings. Those with previous
or current IP applications or statuses are accepted to fall under the category of “asylum
seeker/refugee”. The reason for maintaining a wide scope covering previous IP
applications/statuses is because, even though they are not active/valid at the time of the
court decision, the fact that the foreigner was within IP procedure generally affects the
character of the legal bases and argumentation in the course of the judicial proceedings.
The category of “other foreigner” denotes individuals that have no connection with IP

procedures and who are present in Turkey either on a regular (eg. residence permit, visa)
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or irregular status that is without any legal basis to enter into/stay in Turkey. However
since the court decisions relate to IP procedures, removal and administrative detention, by
the nature of the subjects of judicial complaints, the applicants who have no connection
with IP procedures consist dominantly of irregular migrants. It is seen that, although not
extremely, the number of court decisions concerning asylum seekers/refugees are less than
those concerning other foreigner. This is a reflection of the fact that removal and
administrative detention procedures dominantly relate to irregular migrants. Thus,
understandably majority of the judicial appeals on these subjects are brought by those
under the category of “other foreigner”. Therefore the breakdown as per legal status,
having a negligible amount of foreigners with unidentifiable legal status, demonstrates a
representative sample of approximately one thousand court decisions subject to analysis

within this dissertation.
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Figure 2: Breakdown of Analyzed Court Decisions by Nationality of Applicants — |



Another display of data, as contained in the next page, that is meaningful for the
purposes herein concerns the distribution of the nationalities of the applicants in the court
decisions reviewed. Due to the wide spectrum of nationalities that appeared before
Turkish courts concerning administrative measures concerning [P procedures,
administrative detention and removal, the most common nationalities observed are shown
here, whereas the nationalities with less frequency as well as cases where nationality of
the applicant was unknown are included in the graph next page. The most important
outcome to be derived from this distribution is that the court decisions collected for this
study are in line with the realities of the ground. The nationalities of highest number as
observed in the judgments coincide with the major groups of asylum seekers/refugees and
irregular migrants in Turkey according to the official statistics.?” This was in fact the
expected outcome and it confirms the reliability of the data in terms of diversity which is

crucial due to lack of possibility of selective data collection.

27 According to the statistics published by Directorate General of Migration Management as of 7 April 2021,
here: http//en.goc.gov.tr.
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Final display of data in the next page, concerning the reviewed case law within this
thesis relates to the legal outcome obtained as a result of judicial appeals against the
decisions within IP procedures as well as decisions concerning administrative detention
and removal. Upon closer examination it becomes clear that outcomes to the benefit of
the applicants which may be referred to as positive outcomes and outcomes to the
detriment of the applicants that can be referred to as negative outcomes, demonstrate a
somewhat balanced distribution. Considering that we are looking at a large sum of court
decisions with fairly representative properties in terms of different indicators as explained
above, the meaning of this distribution signifies lack of a grave structural or systemic
problem such as a constant bias in the studied judicial procedures. This strengthens the
reliability of appeal procedures concerning IP procedures, administrative detention and

removal.
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CHAPTER I: SAFE THIRD COUNTRY CONCEPT IN INTERNATIONAL AND
EUROPEAN LAW AND ITS IMPLEMENTATION WITH RESPECT TO

TURKEY?8

I. Introduction

This chapter seeks to address one of the most currently debated notions in international
refugee law, that is the safe third country concept. This notion was presented as a solution
to the “asylum shopping” or “refugees in orbit” phenomena when it emerged in late 1980s.
Thus, the purpose was arguably to ensure that the refugees do not change countries after
they escaped persecution and found IP at the closest instance possible. However, the
practices involving safe third country transfers relying on inadmissibility of asylum
applications in cases where the refugees do not come directly from persecution, tend to
render their access to asylum more difficult. The purpose here is to display the protection
challenges that the safe third country concept creates through the example of Turkey in
consideration of its position as a safe third country for EU states through adoption of the
EU-Turkey Statement of March 2016 and the EU-Turkey Readmission Agreement. To
establish the background, Turkey’s engagement with international refugee law in general,
and specifically, the safe third country concept will be explored. For this aim, the analysis
commences by situating Turkey with respect to trans-border migratory dynamics and

outlining its areas of engagement with international law on migration and asylum. Then,

2 This chapter is based on Gamze Ovacik, “Compatibility of the Safe Third Country Concept with
International Refugee Law and Its Application to Turkey,” Perceptions Journal of International Affairs
XXV, no. 1 (2020): 61-80.
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evolution of the safe third country concept will be analyzed with special reference to the
political position taken and contributions made by Turkey. Finally, current state of affairs
and future prospects will be discussed in view of Turkey’s position as a safe third country

with respect to EU countries.

II. Turkey's position with respect to trans-border migratory dynamics

In order to comprehend the ways that Turkey engages with international law on
asylum and migration, we should first build an understanding of its position within the
realm of various trans-border movements throughout history. Such mobility through its
borders has always been an important reality as well as a policy area for the Republic of
Turkey starting with immigration from Balkans and population exchange with Greece
during its nation state building efforts at the beginning of 1900s, until the recent mass
influx of refugees from Syria. In fact, Turkey witnessed a great variety of human mobility
through its borders, most significant ones being the emigration of Turkish workers to
Germany in 1960s, transit and incoming flows in the end of 1980s and beginning of 1990s,
triggered by the collapse of the Soviet Union and conflicts in Iran and Irag. Also, relatively
recent flows of labour migrants, students and retirees, as well as continual asylum flows
are among important components of Turkish migratory dynamics.

To be more specific, the categorization based on chronology composed by I¢duygu

and others?® paint a more detailed picture encompassing the main incoming and outgoing

2% Ahmet I¢duygu, Sema Erder, and Omer Faruk Gengkaya, “Tiirkiye’nin Uluslararasi Gog Politikalar1,
1923-2023: Ulus-Devlet Olusumundan Ulus-Otesi Déniisiimlere,” MiReKoc Research Reports 1/2014
(istanbul, 2014), 53-59.
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trans-border flows affecting Turkey. Accordingly, incoming asylum and migratory
movements to Turkey mainly consist of flows of Turkish Muslims from former Ottoman
territories in Balkans starting from the establishment of the republic in 1923 through
1950s; Jewish migration from Europe arising from World War II; flows from Iran, Iraq
and Afghanistan starting from 1980s due to political and economic unrest; mass influx of
ethnic Turks from Bulgaria in 1989 due to pressure they faced for reasons related to
religion and ethnicity; mass influx from northern Iraq in 1991 due to Gulf War; circular
and irregular labour migration from former Soviet Union states after its collapse; mixed
transit movements including asylum seekers, mixed flows containing different groups
such as economic migrants and victims of human trafficking from underdeveloped
countries such as Afghanistan, Bangladesh and Pakistan; retirement migration to western
and southern coasts of Turkey from Western European countries and finally the mass
influx from Syria which started in 2011 as a result of the ongoing internal conflict.
Opposite to such incoming flows, the main outgoing flows from Turkey consist of
displacement of Armenians in 1915; 1960s’ Turkish guest worker emigrations to Europe;
returns to Europe in the aftermath of the World War I1; and asylum flow of citizens from
Turkey after 1980 military coup. On the other hand, Turkish-Greek population exchange
within Lausanne Treaty in 1923, as well as increasing high skilled labour and student
migration through increased global mobility of capital and people, appear as flows with
both an immigration and an emigration component. As for today, being the country

hosting the largest refugee population of almost 3.7 million*®, Turkey’s regional and

30 As per statistics available on the website of Directorate General for Migration Management at
https://www.goc.gov.tr/ updated as of 7 April 2021.
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global significance with respect to management of international human mobility is ever
increasing.

This background of diverse dynamics of trans-border human mobility, in fact rests on
Turkey’s geopolitical position, which is probably one of the most recurrent themes in the
context of international politics concerning Turkey. International migration is one of the
areas that reminds us why this characteristic of Turkey is mentioned so frequently. Indeed,
for the region to its south-east, Turkey serves as a safe haven for those fleeing conflicts,
persecution and poverty, whereas for the countries in its west, it serves as a buffer zone
relieving the pressures of influx of migrants and asylum seekers. Analysis of
contemporary dynamics of trans-border human mobility shows us that, in addition to still
being a country of origin and transit for migratory flows, Turkey also is a country of
destination, especially with respect to asylum as well as regular and irregular labor
migration, substantially owing to its economic growth.

Due to its longstanding and substantial experience with respect to international
migration and asylum flows, Turkey has always been a key regional and global actor in
terms of creation of international and regional law and policies related to asylum and
migration. It has also extensively engaged with the shaping of the 1951 Convention®!, the
cornerstone of international law on asylum, through discussions at UNHCR Executive
Committee and UN General Assembly Meetings. Thus, Turkey comes across as a key

player in relation to progress of international law on asylum and migration.

31 Turkey has become a party to the 1951 Convention in 1962 and to the Protocol relating to the Status of
Refugees adopted on 31 January 1967 (“1967 Protocol”) in 1968 removing the temporal but maintaining
the geographical limitation.
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III. Areas of engagement with international law on asylum and migration by
Turkey

Considering the diversity of human mobility surrounding Turkey, its engagement with
international law concerning asylum and migration is also multi-dimensional.

For instance, several efforts exist at international level for establishing a framework
for temporary protection in cases of mass influx situations, such as publication of the
Guidelines on Temporary Protection or Stay by the UNHCR?2 or adoption of Temporary
Protection Directive® by the EU, which remains to be unimplemented so far. Thus,
temporary protection regime implemented by Turkey is one of the few examples where a
mass influx situation is addressed by implementation of national normative framework
regulating the conditions and scope of temporary protection in detail. This situation will
surely contribute to the evolution of international understanding of the concept of
temporary protection in international refugee law.

Moreover, Turkey is among the few immigration countries party to the International
Convention on the Protection of the Rights of All Migrant Workers and Members of Their
Families,3* which enhances the significance of the Convention. Turkey also assumes a

leading role in inter-governmental cooperation platforms on migration such as the

%2 UNHCR, “Guidelines on Temporary Protection or Stay Arrangements,” February 2014,
https://www.refworld.org/docid/52fba2404.html.

3 Council of the European Union, “Council Directive 2001/55/EC of 20 July 2001 on Minimum Standards
for Giving Temporary Protection in the Event of a Mass Influx of Displaced Persons and on Measures
Promoting a Balance of Efforts between Member States in Receiving Such Persons and Bearing the
Consequences Thereof,” 2001.

3 UN General Assembly, “International Convention on the Protection of the Rights of All Migrant Workers
and Members of Their Families Adopted by Resolution 45/158 of 18 December 1990,” December 18, 1990,
https://www.ohchr.org/en/professionalinterest/pages/cmw.aspx.
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Budapest Process® and Global Forum on Migration and Development,®® which increases
the soft power attached to such fora.

Finally, another subject of engagement for Turkey concerns the overlapping area
between international law on asylum and migration and international human rights law.
This area constitutes the vertical dimension of this field being the relationship between
the state and the individual. In this respect, cases brought against Turkey by asylum
seekers before the ECtHR have yielded to landmark judgments by ECtHR such as Jabari
v. Turkey®’, Mamatkulov and Askarov v. Turkey®, Abdolkhani and Karimnia v. Turkey®
and Ghorbanov and Others v. Turkey*’. This is not a proud contribution on behalf of
Turkey, yet at the same time, it is a major one that cannot be disregarded when considering
Turkey’s engagement with international law on asylum and migration. These cases are
especially important because the ECHR does not expressly provide for a right to asylum.
Thus, human rights protection for asylum seekers is made available within ECHR, mainly
through interpretation of other rights enshrined in the Convention. These mainly consist
of the right to life and the right to be free from torture and inhuman and degrading
treatment and punishment, in the context of return of foreigners; right to freedom and

security, in the context of administrative detention of foreigners; as well as right to

% The Budapest Process is a consultative forum with over 50 governments and 10 international organisations
aiming at developing comprehensive and sustainable systems for orderly migration. More information is
available at: https://www.budapestprocess.org/

% The Global Forum on Migration and Development is a voluntary, informal, non-binding and government-
led process open to all States Members and Observers of the UN, to advance understanding and cooperation
on the mutually reinforcing relationship between migration and development and to foster practical and
action-oriented outcomes. More information is available at: https://gfmd.org/

37 Jabari v. Turkey, No. 40035/98 (ECtHR July 11, 2000).

38 Mamatkulov and Askarov v. Turkey, No. 46827/99 and 46951/99 (ECtHR February 4, 2005).

39 Abdolkhani and Karimnia v. Turkey, No. 30471/08 (ECtHR September 22, 2009); Abdolkhani and
Karimnia v. Turkey (no. 2), No. 50213/08 (ECtHR July 27, 2010).

40 Ghorbanov and Others v. Turkey, No. 28127/09 (ECtHR December 3, 2013).
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effective remedies in connection with these rights. It should be emphasized that Turkey’s
engagement with ECHR framework concerning asylum seekers and migrants is
reciprocal. Whereas cases brought against Turkey before ECtHR contributed to
international jurisprudence for the implementation of human rights principles in the
context of asylum and migration, they also contributed to the improvement of IP and
return system in Turkey. The national legal framework addressed by these violation
decisions, represented the era before the adoption of LFIP. These judgments eventually
played an important role in initiating a comprehensive legal and administrative reform in
Turkey. As a result, LFIP was adopted in 2013, which is Turkey's first law on asylum and
migration, and Directorate General for Migration Management*! was established as a
specialized administrative authority to carry out all procedures related to migration and
IP.

Having outlined Turkey’s position with respect to trans-border human mobility and
the international framework that governs it, the rest of this section will focus on what |
believe is one of the most critical and controversial concepts within contemporary
dynamics of international refugee law; namely the “safe third country” concept. Turkey's
engagement with international refugee law at horizontal level of inter-state relationships
Is to some extent materialized in the evolution and implementation of the concept of “safe

third country” in international law on asylum.

41 More information on the Directorate General is available at: www.goc.gov.tr.
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IV. Evolution and scope of the safe third country concept

1. Emergence and purpose

The 1951 Convention rests on the idea of according protection to people who flee from
persecution. However, the Convention is silent as to the question of which state is
responsible for providing such protection. Safe third country concept concerns with the
question of determination of this state.*? It relies on the premise that refugees should seek
protection in the first safe country that they are able to reach.*® It is assumed that if the
person is in genuine need, he/she seeks protection in a place that is geographically
closest.** Thus safe third country concept challenges the idea of protection of refugees in
the country of their own choosing. It is based on the assumption that an asylum seeker
who passes from a safe country should submit an asylum claim there and not in the
destination country he/she reaches after.*®

The context in which the safe third country practices emerged is important. In the
beginning of 1980’s, the period when safe third country concept emerged, was also when
“asylum fatigue” began to appear coupled with the rising numbers of asylum seekers in

Europe. It was observed that Western states were looking to deflect the asylum flows away

42 Stephen H. Legomsky, “Secondary Refugee Movements and the Return of Asylum Seekers to Third
Countries: The Meaning of Effective Protection,” International Journal of Refugee Law 15, no. 4 (2003):
iii.; Aydin Esen, “Avrupa Birligi Mevzuatinda Giivenli Ugiincii Ulke Kavranu ve Tiirkiye-AB Geri Kabul
Anlagmasina Yansimalari,” Public and Private International Law Bulletin 38, no. 1 (2018): 13.

43 Gkliati, “The EU-Turkey Deal and the Safe Third Country Concept before the Greek Asylum Appeals
Committees,” 214.

4 Violeta Moreno-Lax, “The Legality of the Safe Third Country Notion Contested,” in Migration and
Refugee Protection in the 21st Century: Legal Aspects, ed. Guy Goodwin-Gill and Philippe Weckel (Brill
Nijhoff, 2015), 672.

% Esen, “Avrupa Birligi Mevzuatinda Giivenli Ugiincii Ulke Kavrami ve Tiirkiye-AB Geri Kabul
Anlagmasina Yansimalari,” 14-16.
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from their territories.*® Other policies restricting access to asylum procedures were also
introduced such as carrier sanctions, detention and accelerated asylum procedures.*’
Among these procedural barriers, safe third country transfers appear as serving similar
purposes, resulting in asylum seekers to be sent to third countries without their claims
being decided on the substance.*® Safe third country concept emerged with the practices
of Scandinavian states and were quickly adopted by other European states,* USA, Canada
and Australia as well as some states in Africa. Its mode of implementation has typically
been through unilateral acts of states by adoption of legislation and administrative
regulations.>®

Safe third country practices were initiated as a response to what has been termed as
“asylum shopping” by refugees. This term indicates situations where asylum seekers lodge
multiple or consecutive asylum claims in different states in an effort to find the most
favorable conditions for themselves. It was deemed that transiting through third countries
results from a search of improved living conditions and not of protection.®* Those who do
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protection.>? Whereas in fact, in many cases asylum seekers choose the country of
destination based on legitimate factors such as family connections, language and cultural
ties that are relevant in determining durable solutions for them.>® Such asylum shopping
is viewed as an abuse of the asylum system and is considered to lead to an uneven
distribution of asylum seekers among destination countries and the safe third country
mechanism was seen as a remedy.>*
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