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One of the best examples in Ottoman History of the incorporation of local traditions and 
practices into the framework of Ottoman Law is the case of the confiscation of monastic 
properties by Selim II in 1568-1570. The Sultan following the recommendation of his §eyhii 7- 
islâm Ebû ’s Su’ûd ordered the confiscation of all, monastic properties and lands, at least, to 
ourknowledge, in the Balkan territories of the Empire.1 The monks were given the choice to 
buy back their properties from the Treasury, whereas their lands became Treasury-owned 
lands (miri) at the disposal of the Sultan who acted on behalf of the Treasury.2

From the correspondence between the monasteries and the Exalted Abode in Istan
bul it is apparent that the case we are dealing with is a mere re-arrangement and re
definition of the conditions of this agreement by both sides.3 4 The issue of concern is the 
legal status of monastic properties at the end of the 16th century. O f course, it was not 
solely an argument concerned with legalistic terms describing the ownership and usufruct 
of lands and properties but mainly, represented the concern of the Ottoman government 
of losing financial benefits through the irregularities in obtaining and exploiting lands 
that belonged to the miri.

However, before embarking upon describing the legal reasoning of Ebû ’s Su’ûd in 
relation to the confiscation order it would be necessary to clarify two points. Firstly, when 
referring to Ottoman Law one should bear in mind that the Ottoman Empire although an 
Islamic state had two different law systems functioning parallel with one another; the 
Ottoman secular Law - kànün- and the sacred Law of Islam -  Shan’ah.* All kânün

1 The cases we have so far sampled are from the Alaca Hisar sancak in Serbia, the Mount Athos M onasteries in 
Macedonia and the Monastery o f Saint John the Theologian in South Eastern Aegean Sea. For the Alaca Hisar sancak, see 
A l e x a n d e r  F o t i é .  T h e  official explanations for the confiscation and sale o f monasteries (churches) and their estates 
at the time o f Selim IF. Turcica, 26 ( 1994): 33-54; for Mount Athos and Patmos see, the General firman for Mount Athos 
Monasteries and Aa40 in E u g e n i a  K e r m e l i .  The Confiscation o f Monastic Properties by Selim II, 1568-1570. 
Ph.D thesis, University o f Manchester, ( 1997).

2 See, E u g e n i a  K e r m e l i .  The confiscation o f Monastic properties, passim.
1 Ibid.
4 For the Ottoman kânün see, H a l i l  I n a l c i k .  islam ization o f  Ottoman laws on Land and Land Tax*, in Christa 

Fragner and Klaus Schwarz(+), eds, Festgabe an Josef Matuz: Osmanistik-Turkologie-Diplomatik ( 1992), p. 101 -118;
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derived their authority from the notion that they represent Ottoman custom and from their 
enactment by the Ottoman Sultan. Ottoman texts distinguish between the sacred law and 
the feudal law, but when referring to “the law” as a general concept, they use the phrase 
‘Shari’ah and kanun'. There are, of course, occasional similarities between kanun and 
Short ah, but they are superficial and sporadic. Jurists in the Ottoman Empire tried to 
reconcile these different law systems with Ebu’s S '’fid being by far the most successful 
among them. His main task was to redefine the basic laws of land tenure and taxation in 
terms borrowed from the hanafi tradition. His rulings, on land tenure and taxation, be
came the predominant concepts in the hanafi legal theory on land. They were included in 
the compilation of a new land code in 1673, the Kdnun-i Cedid (New Kanun), which 
remained the official state law, until the promulgation of the Ottoman Land Law of 1858.5

Secondly, influential monastic communities in the Balkans managed to retain after 
the Ottoman conquest most of the extended privileges they had enjoyed under Byzan
tine rule.6 In certain cases monasteries undertook a more influential role, that of the 
representative of the zimmi (non-Muslim peasantry) communities within their jurisdic
tion.7 It was a very favourable arrangement for both sides. The Ottoman administra
tion managed to extract with the least possible inconvenience taxes due to the Porte and 
the monasteries retained privileges held for many centuries, as well as a spiritual and 
‘political’ role in their communities.

Since the beginning of monasticism in the Mediterranean basin a common issue of

also, kanun’ and ‘kanunnâme’, E P IV, pp. 556-562 and 562-566 respectively; also, ‘Osmanlı hukukuna giriş örfî-sultanî 
hukuk vc Fâtih ’ in kanûnları \A .Ü  Siyasal Bilgiler Fakültesi Dergisi, v. XIII, Ankara, 1958, pp. 102-126; U r  i e 1 H e y d. 
Studies in Old Ottoman Criminal Law. Ed. V. L. Menage ( 1973) and also ‘Some aspects to  the Ottoman Fetva* BSOAS 
32 ( 1969): pp. 35-56; H a i m  G e r b e r .  ‘Sharia, Kanun and Custom in the Ottoman Law: The Court Records of 17th- 
century Bursa’. International Journal o f Turkish Studies, 2 (1981), pp. 131-147; and also, State, society and Law in 
Islam: Ottoman Law in comparative perspective. State University o f New York Press, 1994; C o l i n  I m  b e r. Ebu s Su'ud 
and the Islamic Legal Tradition, Stanford University Press, 1997, pp. 21 -64; Ö m e r L u t f i  B a r k a n .  X V  ve XVIinci 
asırlarda Osmanlı İmparatorluğunda ziraî ekonominin hukukî ve malî esasları, Kanunlar ( 1943); W. H e a t h  L o w 
r y. The Ottoman Liva Kanunnames contained in the Defter-i Hakani. Journal o f  Ottoman Studies, 2 ( 1981 ), pp. 43-74; 
R . A n h e g g e r ,  H. İ n a l c ı k .  Kanunname-yi sultani ber muceb-i ’örf-i *osmani, Turkish Historical Society XI/5 
(1956); A. A k g ü n d ü z .  Osmanlı Kanunnameleri, İstanbul (1990).

5 For Ebû ’s Su'ud see, R. C. R e p p .  The Müfti o f  Istanbul. A study in the development o f the Ottoman Learned 
Hierarchy ( 1986) and C o l i n  I m b e r. Ebû fc Su'ûd, pp. 122-136.

6 Over the centuries almost up to the 15th century influencial monastic communities in the Balkans were among the most 
powerful landowners in the region. There is an extensive bibliography covering the role o f  the monastic communities as 
pronoiarioi (recipients o f theoretically non-hereditary fiscal revenues in return for service) and the agricultural exploitation 
of monastic lands during the 13th and 14th centuries. See, A. L. T  h o m a d a k i s. Peasant society in the Late Byzantine 
Empire, a Social and Demographic Study. (Princeton 1977); P a u l  C h a r a n i s .  ‘The monastic properties and the State 
in the Byzantine Empire*. Dumbarton Oaks Papers 4 ( 1948), pp. 53-118; G. O  s t r o g o r s k y. Pour Vhistoire de la 
féodalité byzantine. Corpus Bruxellense Historiae Byzantinae, Subsidia I (1954); and Quelques problèmes d fhistoire 
de la paysanerie byzantine. Corpus Bruxellense Historiae Byzantinae, Subsidia II ( 1956); E r a V r a n o u s i .  Buzantiná 
éggraça tijç Montjç Pà tmou (Byzantine documents o f Patmos monastery), I, Centre for Byzantine Studies (1980); 
N i k o l a o s  O i k o n o m i d è s .  Actes de Dionysiou =  Archives de VAthos IV (1968); J a c q u e s  L e f o r t .  Actes 
d' Esphigménou = Archives de VAthos VI (1973).

7 According to the millet system the ïrthodox church found itself in a more powerful position than before. The church 
dignitaries were playing an important role when a delegation was sent to Istanbul to present a petition to the Sultan. In the 
case of Patmos monastery, the monks were collectively responsible for paying the taxes of all the re ’aya o f Patmos island. 
See, E. Z  a c h a r i a d o u. “Sum bolfj s t q n  i s t o r l a  ton  N o t ia n a to l ik o u  A igaiou’* (Contribution to the history of 
Southeast Aegean). Romania and the Turks, c. 1300-c. 1500, Variorum Reprints (London 1985), p. 197.
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concern and negotiation between the monasteries and the regional and central authori
ties was that of the status of the properties owned by monastic communities and their 
privileges." Over the centuries, and, in particular, before the end of the Byzantine Em
pire, influential monastic communities in the Balkans were among the most powerful 
landowners in the region. After a period of unrest following the Ottoman conquest most 
of the monasteries managed to restore part of their privileges.

Efforts to control the distribution of the land and its revenues by Selim II were not an 
innovative action. The Ottoman Empire had a predominantly agricultural economy. There
fore, the taxation on land was the main source of income for the payment of bureaucrats 
and the army. The timar system (the distribution by the Sultan of military fiefs in return 
for service), ensured the maintenance of a military force, the sipahis (the recipient of a 
timar), terribly needed for the expansion and maintenance of the Empire.* 9

It is only due to luck that we can follow the various stages of the confiscation. There 
are two firmans, one initiating the confiscation process from the monastery of Saint John 
the Theologian in Patmos, dating 6 Cemazi'l-ahir 977/17 November 1569 (Aa40); and a 
general firman for the monasteries of Mount Athos, dating 13 Saban 977/25 January
1569, stating the terms of the monks in order to accept the confiscation.10 Both firmans 
include fetvas of Ebu’s Su’ud mentioning the reasons for ordering the confiscation in the 
first one and pacifying the monks in the second. In addition, the process of repossession of 
properties is clearly illustrated in a series of hiiccets for Patmos Monastery dating from 1 - 
10 Safer 977/16-25 July 1569. They are however mainly concentrating in one month 
from 1-10 Zi'l-ka’de 977/7-17 April 1570 to 21-30 Zi'l-ka’de 977/28 April - 6 May
1570. These hiiccets include documents of sale of properties initiated by the Fisc back to 
the monks as well as of validation of vakfs. Thus, one can have a more complete picture 
of the confiscation/repossession process and can examine the extent the provincial court 
of Istankoy (Kos) followed Ebfi’s Su'ud’s rulings and stipulations.11

In the fetva included in the firman Aa40 for Patmos E bu’s Su’ud lays out clearly

K In particular, almost all the monastic archives in Mount Athos and in Patmos contain series of documents regulating 
the relationship between the Byzantine Emperor and the monasteries. Petitions for granting o f privileges or favourable, for 
the monasteries, imperial intervention in case of a dispute with local clerical and lay dignitaries are commonly found. See, 
for example E r a  V r a n o u s i .  Byzantine documents o f Patmos monastery, passim.

9 For the timar system and the feudal character o f  the Ottoman Empire there is again an extensive bibliography 
accommodating all the philosophical and historical schools. A sample of the most recent works on the issue are: H. I n a 1 
c i k. "Village, Peasant and Empire". The Middle East and the Balkans under the Ottoman Empire. Essays on Economy 
and Society. Bloomington, 1993,137-160; H. B e r k t a y. "The Feudalism Debate: The Turkish End - Is ‘Tax vs. Rent’ 
Necessarily the Product and the Sign of a Modal Difference?" The Journal o f Peasant Studies, 14/3,1987,291 -333; J. H 
a 1 d o n. "The Ottoman State and the Question o f State Autonomy: Comparative Perspectives". - In: New Approaches to 
State and Peasant in Ottoman History, ed. H. Berktay and Suraiya Faroqhi. London, 1992,18-108; in the same publica
tion see, H. B e r k t a y. "The Search for the Peasant in Western and Turkish History/Historiography", op. cit., 109-184; 
V. M o u t a f c h i e v a .  Agrarian Relations in the Ottoman Empire in the J5th and 16th centuries. Colum bia University 
Press, 1988.

,M The fact that the firman from Athos although anterior to the ones from Patmos deals with the second phase o f the 
case indicates that the process was slow and it was not initiated simultaneously for all monastic communities.

11 Both the firman and the series o f hiiccets are stored in the library o f the monastery o f  Saint John the Theologian in 
Patmos. I would like here to thank Reverent Chrysostomos G. Florentis librarian o f  the monastic library and Prof. Eliza
beth Zachariadou for their help and encouragement while doing my research in Patmos.
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which monastic vakfs are valid and which are not.
When a legal opinion was sought from the Mufti of the Age in my Protected 

Realms, he issued the following fetva: “It can never be valid for the zimmis to 
make the fields and meadows which they have the use of, or their freehold vine
yards, orchards, mills, houses and shops, vakf for their churches; it is a major 
offence; they should be confiscated. If the kadis give a vakfiye, that too is abso
lutely invalid. If their founders or heirs are alive it is their freehold; they should 
take it and have the use of it and pay their $er'i and the 'utfi taxes to the miri. If 
their founders and heirs are not alive, all of it belongs to the Treasury. It should be 
confiscated, and must be sold for its (true) price to anyone who requests it. If the 
aforementioned persons have not made the aforesaid valid freeholdings vakf for 
their churches, but, if they have made them vakffor the monks, the indigent, or for 
bridges and fountains; and, if the kadis have judged their vakfiyes to be valid and 
made a valid (entry in the) sicill, it is valid and §er'i. They have the use o f them on 
the said conditions and pay in full, the $er'i and 'utfi taxes for each one of them”.12

There are therefore two possible scenarios: I. Properties were made vakfs for the 
monks, the indigent, bridges and fountains, II. Properties were made vakfs for the churches. 
In the first case the donation is valid and legal, provided the trust is recorded in a sicill. In 
the second case, all vakfs for churches are confiscated. If the kadis had provided vakfiyes 
they were absolutely invalid. In the latter case, the fate of the properties differed, accord
ing to whether the founders or heirs of the vakf were alive or not; 1) if the founders or heirs 
were alive then they could take back the properties and fulfill their tax obligations; 2) if 
the founder or heirs were not alive then all the properties belonged to the Treasury and 
should be confiscated and sold at the market price.13 The legal arguments used to order 
the confiscation are evident. Monastic vakfs had offended two legal principles. Firstly, 
they consisted largely of rural land which, in Ebu’s Su’ud’s definition, was miri land and 
secondly, such trusts were founded for the benefit of churches and monasteries.

Ebu’s Su’ud’s ruling on the abolition of church vakf was not arbitrary: making a 
vakf for the benefit of a church contravenes basic hanafi doctrines. There are two kinds 
of vakf: vakf hairi, endowments of a definite religious or public nature (mosques, 
medreses, hospitals, bridges, and fountains), and vakf ahli or hurri, family endow
ments, for children or grandchildren or other relations.14

12 Patmos. File. Aa40.
13 This was the case for all the properties belonging to Patmos Monastery as depicted in the hiiccets o f sale, see, K e 

r m e 1 i. Confiscation, Appendix.
14 Heffening defines the word Wakf or Hobs in E. J. Brill s First Encyclopaedia o f Islam, 1913-1936, Vol. VIII, pp. 

1096-1103, from an Arabic root meaning 'to  prevent, restrain’. In Muslim legal terminology it means 'to  protect a thing, 
to prevent it from becoming the property of a  third person ( tamlik) ' . For the discussion of the early doctrinal development of 
vakf, see J. S c h a c h t. ‘Early Doctrines on W aqf’, 60. doğum yılı münasebetiyle Fuad Köprülü Armağanı; Mélanges 
Fuad Köprülü. Istanbul, 1953, pp. 443-52; F u a d K ö p r ü l ü .  ‘Vakıf Mücsscscsi ve VakıfVesikalarının tarihî ehemmiyeti’. 
Vakıflar Dergisi (VD), I, İstanbul, 1938, pp. 1-6 and 'V akıf Mcsscscsinin Hukukî Mahiyeti ve Tarihî Tekâmülü*, VD, II, 
1942, pp. 1 -36; J. R. B a r n e s. An Introduction to Religious Foundations in the Ottoman Empire. Leiden, 1987, pp. 4- 
20; A. H. B e r k i i n 4 Vakıfların Tarihî Mahiyeti, İnkişafı vcTakâmülü, Cemiyet ve Fertlere Sağladığı Faidclcr’, VD, vol. 
VI, 1965, pp. 9-13.
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Monastic vakfs cannot belong to the first category since their purpose was incom
patible with Islam. They could therefore be created only as family vakfs, in which case, 
the “heirs”, besides the poor and travellers benefiting from the endowment, were the 
body of the monks residing in a monastery.

A number of scholars faced with the problematic term ‘church vakf ’ have reached 
different conclusions. Wittek and Lemerle, in referring to afirman for Koutloumousiou 
Monastery, dated 1491, argued that the word ‘vakıf was used to denote “propriété” as 
they translated the term with some reservations.15 However, they were reluctant to 
compare it fully to a Muslim religious vakf that was the property of Allah and had a 
certain religious/social character. The justification given by them for such an awkward 
term was based on the privileged status of Athonite monasteries. Wittek and Lemerle 
argued that the Ottoman State respected practices and granted exemptions and privi
leges to the monasteries, which they had enjoyed under the Byzantine Emperors.16 
Thus, “the monasteries had retained the status of sahib-i arz (the master of the land) on 
their properties”.17

Fotic, on the other hand, argues that “the Arabic term wakfwas used in the Ottoman 
Empire in its most general sense to denote every endowment (bequest), most often the 
one made for religious, God pleasing purposes, regardless of whether it was a Muslim 
ora non-Muslim (Christian, Jew) who made it” .18 He substantiated his argument that 
Christian vakfs were permitted in the hanafi interpretation of the Shan’ah with refer
ence to A. Akgündüz. According to Akgündüz, a Christian could bequeath his property 
to churches/monasteries and “he could also bequeath something for common good and 
other purposes considered to be God pleasing according to Islam: for fountains, hospi
tals etc.” 19

Van Leeuwen, on the other hand, argues that “in Hanafite jurisprudence the pre
scriptions concerning waqfs founded by Christians do not fundamentally differ from 
those concerning Muslim waqfs."20 The main limitation for these vakfs was that their 
revenues should constitute kurba. By declaring “the poor” as the beneficiary of the vakf 
they were permitted. However, Christian vakfs could never be founded for the benefit of 
mosques or for the repair, upkeep and expansion of religious buildings; nor for the 
sustenance of the clergy or monks “as these designations were clearly incompatible 
with the Muslim’s conception of piety.”21 Furthermore, according to van Leeuwen “the 
limitations set upon the founding of Christian waqfs in the Ottoman Empire were origi

15 P a u 1 W i t t e k - P a u l  L e m e r l e .  'Recherches sur l ’histoire et les status des monastères athonites sous la 
domination turque*. Archives d'histoire du Droit Oriental, 3 (Brussels, 1947), p. 428.

16 Ibid., p. 428.
17 Ibid., p. 430.
IKA l e x a n d a r P o t i c .  T h e  official explanations for the confiscation and sale o f monasteries (churches) and their 

estates at the time o f Selim II’. Turcica, vol. XXVI, 1994, p. 43.
19 Ibid., p. 43. A h m e t A k g ü n d ü z .  İslâm Hukukunda ve Osmanlı Tatbikatında Vakıf Müessesesi. (Ankara, 

1988), pp. 173-74.
2WR i c h a r d  V a n  L e e u w e n .  Notables and Clergy in Mount Lebanon: The Khazin Sheikhs and the Maronite 

Church, 1736-1840. Leiden, 1994, p. 30.
21 Ibid., p. 30.
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nally intended to prevent the clergy and the church, as an institution, from acquiring a 
strong independent economic basis.”22 His argument in favour of a compromise whereby 
to accept these vakfs in the category of “pious purpose” with a limitation as to the 
utilisation of their revenues would seem plausible. However, he includes in the limita
tion vakfs founded for the benefit of clergy/monks, a point contrary to information 
included in firmans from monastic communities in Serbia, Mount Athos and the 
Aegean.23 In addition, van Leeuwen’s view that limitations upon the founding of these 
vakfs reveal the intention of the ottoman administration to prevent church and clergy 
from acquiring a strong independent economic basis contradicts the views of the otto
man çeyhü ‘l-islam Ebû 's Su’ûd who in 1569 faced with the threat that monasteries in 
Mount Athos would be evacuated by their monks unless their demands were met, found 
a compromise solution that was acceptable to both sides.24

Clearly, a definition in Islamic law of Christian religious endowments as family 
vakfs entails a number of problems and Ebû ’s Su’ûd was not wholly at ease in accept
ing this definition. This is evident in a fetva following an enquiry as to whether monks 
can bequeath properties to other monks residing in the same monastery.

Question: Is it permissible for the monks in a monastery to bequeath the 
vineyards, houses and lands which they bought from the Fisc, to the monks who 
will live in the monastery after them?

Answer: Provided there are no heirs, and provided they bequeath all their 
property, apart from lands, to the monks living in the monastery; and provided 
the monks [in question] are limited to a well-defined group, whether they are rich 
or poor, their bequests are valid. No one from the Fisc may intervene. If, how
ever, they are innumerable and make up a large group, it is valid to make a 
bequest to all of them. It is necessary, in order that no one may intervene, to 
make the bequest to the poor among them. If they have heirs, these are able to 
refuse any [bequest] beyond the third [which the testator may freely dispose of]. 
They cannot interfere in the third. In this way, no one may intervene. If their 
heirs accept [this arrangement], it is in its entirety a valid bequest and no one 
may interfere. Nevertheless, a sultanic decree is necessary in order to prevent 
anyone intervening in their lands.25

The first hurdle to be overcome, then, was the fate of properties in case of a bequest 
In this fetva, Ebû’s Su’ûd insists on imposing the hanafi laws of inheritance on the 
monastic community. According to the fetva, only if all the remaining heirs of a de
ceased monk forgo their portion of the property, can the monks in a monastery inherit it. 
This would be almost impossible since inheritance, in hanafi law, is not confined to 
direct descendants and each heir has a canonical right to a fixed share of the deceased’s

-  Ibid., p. 31.
11 For Serbia see F  o t i c. ‘The official explanations’, pp. 36-37; for Mount Athos Monasteries and Patmos Monastery 

s e e E u g e n i a K e r m e l i .  Confiscation, pp. 278-314.
24 See below, his.fetva included in ihefirman for Mount Athos monasteries.
25 E r t u ğ r u 1 D ü z d a ğ. Şeyhülislâm Ebû s Su'ûd Efendi fetvaları ışığında 16. asır Tiirk hayatı. İstanbul, 1972, 

D .452,p. 103.
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property. But, then, Ebû ’s Su’ud specifies that in a case where there are no heirs alive, 
all the estate can be bequeathed to monks living in the monastery, regardless of whether 
they are rich or poor, but on the condition that they are a limited and well defined group. 
If they are a large group he continues the bequest should be made to the poor among 
them. Unfortunately, the fetva is not dated so we cannot be certain whether it was 
drawn up at the beginning of the process of confiscation or as a result o f complications 
arising from it. In either case, E bû’s Su’ud comes as closely as possible to recognising 
the monks as a collectivity, within the constraints of a legal tradition, which does not 
recognise corporations as legal entities.26

However, in the fetva incorporated in Selim II’s firman, dated 31 January 1569, to 
the monks of Mount Athos, Ebû 's Su’ûd is more daring. The monks requested the 
recognition of their Byzantine right to inherit ab indiviso and in common the properties 
of deceased or departing monks, threatening to vacate their monasteries and to deprive 
the Treasury of its taxes if their request was not granted. They made this request in 
order to safeguard their properties and trusts from arbitrary interference by local au
thorities wishing to extract more money.

At the present time the monks of the monasteries on the shores of the peninsula 
of Ayonoroz in your kadılık have presented a petition to the exalted Porte. “Our 
çiftliks, vineyards, orchards, fields and mills and shops, houses and wine-shops, 
our animals and winter pastures in the plain of Longos and goats and all we have 
always possessed from old days, in part and in whole, up till now in the aforemen
tioned kadiliks, the miilks and animals of our monasteries [these] were [all] sold by 
the miri. By mutual co-operation, all of us have borrowed and acquired a debt of 
14,000 golden coins. We, the monks who are living in our monastery, have taken 
possession of the aforementioned lands and animals, which we bought in order to 
hold, on the following condition. According to the previous decision none of the 
monks in our monasteries has the freehold of our aforementioned possessions 
(emlak), fields, vineyards, wind mills, orchards, çiftliks and animals. They belong 
in their entirety to the monasteries in order to feed travellers. Emins, emins of the 
Public Treasury, mevkufatçıs, voyvodas and subaşıs should not interfere in any 
way whatsoever with the aforementioned possessions and animals. When one of 
the monks in the monasteries dies or leaves for another region, the emins and 
employees of the Public Treasùrv and the mevkufatçıs and vowodas and subasis 
should not come and bother the other monks, saving “A monk died or left for 
another region. His property is missing, what happened to his possessions clothes 
and animals?” If the previous decision is confirmed, in accordance with the Noble 
Commands in our possession from the time of the late Sultan, Sultan Murad Han; 
and if an Imperial Confirmation is granted, each one of us will go out into the 
world and strive to collect akçes as alms, and all of us will pay the debt of 14,000 
gold coins which we have as a loan. Each year in accordance with the customary 
kanun, we will bring the 70,000 akçes fixed on us as harac, and deliver them each

26 J o s e p h S c h a c h t. An Introduction to Islamic Law. Oxford, 1964, pp. 155-56.
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year on New Year’s day (March 22) to the Imperial Treasury. We have bought for 
130,000 akges from the il-emini, in the manner set forth in the Noble Decree, our 
^iftliks in Limnos and other places which are outside the aforementioned monas
teries. At threshing time we will give the tithe on our tithe-lands with the knowl
edge of the kadi, in accordance with the vilayet defter. We will take the residue to 
the said peninsula in accordance with the Noble Command, and provide the means 
of subsistence to the people of the peninsula and to travellers. And if voudo-nar 
order an Imperial document of confirmation to be bestowed according to the previ
ous decision and if we again sell the possessions and we pay back the pold which 
we borrowed each one of us will be scattered all around the world and it is raita^ 
that our monasteries will be deserted and our taxes, which we have been mstnmap
ilv paving as maktu each year, will be lost”.______________________________

The Sultan’s and Ebfl’s Su’fid’s response to this statement was prompt:
When they said this, a noble fetva was issued on the matter [....]. You should 

examine the vakfs for [....] their offspring, the indigent in the monasteries and travel
lers who come and go and those who serve them (?). What is raised from their 
revenues and expenses [bestowed]. After it has [been] made vakf, and delivered to the 
Miitevelli, and after the vakfiye has been judged [valid] according to the Shan ah no 
one may interfere ever. You should not change the conditions. But they are not their 
freeholdings. The fields and meadows, summer and winter pastures which they have 
received from the miri by tapu or which they have received by so-called “purchase” 
from the re ’aya, are all on the lands of the sovereign. They may never become the 
freehold of anybody, whether or not they are Muslims. The re 'aya have tasarruf by 
way of rent, and are neither capable of buying or selling or pre-emptying nor of any 
other way. In this matter, the vakfs of the aforementioned monks and their conditions 
are absolutely invalid. However miri has been merciful to the aforementioned [monks]. 
They should sow and reap the aforementioned meadows, pay the tithe like other 
re ’aya, and graze their animals in the summer and winter pastures. No one should 
interfere after they have paid their mukata ’as registered in our Imperial Defter. If one 
of them dies (his share) should not be given by tapu, on the grounds that he has his 
[own] share in the said places, [but] the rest of them should have tasarruf of the 
deceased’s share. It is permissible by the Sharkanun ’ah to ratify in this manner and 
for a noble decree to be given as set out in detail. No one should interfere provided 
that they do not transgress the Imperial Ferman. The reason for interfering now is 
that they acquired private possession^! by selling and buying roval domains from 
the re ’am  making them into so-called vakf of the monasteries, and acquiring h m t t  
and the vakHves. They were not paving the tithes obligatory bv the ser \ but paving 
a tinv mukata ’a. It is patently obvious they have damaged the Treasury of the Mus
lims. clearly acted contrary to the Noble Shariah and shamefully betrayed the glory 
of the Sultanate.27

27 For the entire text of the finnan  see, K e r m e 1 i. Confiscation, Appendix.
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The implications of this statement are of paramount importance. By denying the 
possible natural heirs of the deceased their share, Ebû ’s Su'ûd seems, at first sight, to 
oppose the hanafi rules of inheritance. However, since the remaining monks of a mon
astery do not pay an entry fine (tapu) to acquire the usufruct of the land, in practice, 
they are treated similarly to the son of a deceased peasant who can inherit his father’s 
rights to the usufruct without any entry fine.28 The monks are not treated as outsiders, 
who would have to pay a tapu from the sipahi. This amounts to the treatment of the 
monks in a monastery as a family. Like in a family trust they can make vakfs for the 
benefit of their poor members as well as for the indigent, travellers, the dependants of 
the monastery and their offspring, which means in practice the remaining monks. This 
is a fine example of Ebû ’s Su’ûd’s ingenuity. He follows the hanafi doctrines of inher
itance, but re-defines the monks of a monastery as a family. He thus recognises their 
collectivity which was a basic element of Byzantine monastic tradition while, at the 
same time, ordering the monks to make vakfs in their own names and not in the name of 
the monastery.29

Ebû ’s Su’ûd is aware of the implications of his concessions towards the monks of 
Mount Athos. He recognises the pitfalls of this legal “trick”, and so hurriedly issued a 
fetva restricting similar claims from other monasteries. When he was asked whether 
monks could make a trust out of flocks, vineyards, orchards and mills for the benefit of 
the poor and travellers, Ebû ’s Su’ûd answered that this was permissible provided it was 
not a trust for the benefit of the church and arable land was not donated.30

Question: Some Christian subjects become monks in a monastery. The registrar 
of the province takes from them the flocks, vineyards, orchards and mills, which are 
in their ownership, and sells them back to them. If they convert the said property into 
a trust for the poor and travellers, can any outsider later interfere in the said trust?

Answer: If what they have converted into a trust are things like animals, 
vineyards, mills or shops, and so long as they do not put them in trust for the 
monastery but in trust for the poor and travellers, no one may intervene. Fields 
and arable lands can never be [converted into] a trust, but they may receive them 
from the Fisc on payment of a tapu tax, and no one may intervene, provided 
there is an entry in the [cadastral] register as follows: “The monks should have 
possession [of the land] and, after they have paid all their dues like other sub
jects, no one may intervene. When monks die, the ones who take their place 
should have possession, and provided [the fields] are not [recorded] as in trust” . * *

2S Ö. L. B a r k a n. Kanunname, Istanbul, 1943, p. 299. In Millî Tetebbüler Mecmuası (MTM)t vol. I, Istanbul, 
1913, p. 64, Ebû ’s Su' ûd give the right of inheritance to the daughter. Daughters can succeed their fathers but they have to 
pay the same entry fine as a new occupant. “If one [of the peasants] dies, leaving a  son, [the son] has the use o f the land, just 
as his father did, and no one may interfere. Otherwise, the sipahi gives it to another person by tapu. If  he leaves a daughter, 
[the sipahi] gives it to her for the [same] tapu that an outsider would give” .

* Fotic when mentioning the fact that Ebû ’s Su' ûd allowed the monks o f  a  monastery to acquire land o f the deceased 
or missing monks without paying tapu views that, as contradictory to law. However, it was the treatment o f the remaining 
monks o f a monastery as sons o f the deceased that allowed them to reclaim the usufruct on the deceased m onks’ lands 
without the requirement of tapu. F o t i c .  ‘The official explanation’, p. 45.

M) D ü z d a ğ. Fetvalar, D.453, p. 103.
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In this fetva, Ebû ’s Su'ûd recognises the poor and travellers as beneficiaries of a 
vakf, which could not, however, be made out of arable land. So far, he follows the 
hanafi rules on trusts and his own stipulations forbidding arable land to be converted 
into trusts. However, he then allows monks to be considered as a collective body, enti
tled to the same privileges as the beneficiaries of a family vakf, i.e. monks can receive 
property belonging to deceased monks without any interference by the local authorities, 
provided there is an entry in the cadastral defter stipulating that this is the case. What 
he does, in effect, is to disguise his ruling as if it derived uniquely from a cadastral 
register when, as we know, he would have been the one who advised the Sultan to 
include the said entry in the register, in the first place. This is the argument that must 
have been used to exclude small monastic communities from the privilege.

Ebû ’s Su’ûd recognised that traditionally monasteries operated as a collective body. 
Thus, when the monks requested to be treated as such, in particular on the issue of 
whether they should pay tapu tax in order to acquire the usufruct of the possessions of 
deceased or departed monks, he ruled in favour of the monasteries. His task was diffi
cult since, firstly, monastic vakfs were not permitted in Islamic law and he would there
fore have had to categorise them differently and secondly, this new categorisation would 
have to recognise the collective character of a monastic community. The solution he 
gave was both practical and legitimate. He categorised monastic vakfs as family vakfs, 
treating the monks of a monastery as the offspring of the deceased monks. By this legal 
fiction, monks can be treated as members of a family and thus, they can enjoy benefits 
such as the exemption from the requirement of paying tapu, in the same way as a son 
inherits the tapu on his father’s possessions. Ebû ’s Su’ûd, however, tried to make sure 
that monasteries could not revert to their previous “misconceptions”. He insisted that 
monks could convert their miilks to vakfs individually, but that monastic vakfs remained 
invalid. Ebû ’s Su’û d 's legal fictions employed in the confiscation of monastic proper
ties is proof of his willingness to treat the incident as an administrative issue and justi
fies his fame as the jurist who reconciled custom with Islamic legal theory.

As we mentioned before, from the firmans ordering the confiscation and from Ebû’s 
Su’ûd’s fetvas it is evident that monastic vakfs offended against two legal principles. 
Firstly, they had been created for the benefit of churches and monasteries and secondly, 
they consisted largely of rural land which, in Ebû ’s Su’ûd’s definition belonged to the 
Fisc. Fields and arable land, according to Ebû ’s Su'ûd, were miri. The re ’aya could 
therefore neither have sold nor donated these lands to the monasteries. Only properties 
in full ownership (mülk) can be converted into a vakf}'

-v1C. I m b e r in Ebu x Su udy p. 121, refers to a fetva by Kema!pa§azade, Ebu s Su' fid’s predecessor in the office of 
$eyhii ’l-islam, pointing out that even the Sultan cannot bestow land that it is not his own property. Equally, a trust is not 
valid if  a third party has a  lawful claim on the properties. F  o t i i  ‘The official explanation’ p. 44 mentions that the term 
vakf when referring to monasteries means only bequeathed property and ‘only in certain cases should one see in it confir
mation o f  the status o f the master o f land like in the case o f Muslim land vakifs\ From his wording it seems as if the 
Muslim land vakfs were granted full ownership whereas the monastic ones were not. However, Muslim land vakfs were 
made into vakfs after the Sultan had granted the land as ntiilk. Ebu s Su' fid has specified that the Sultan has such a right. 
Question: Can the Sultan transferardal-mamlaka into m iiltf Answ er: Yes, he can. D ii z d a g. Ebu *s Su'ud> no. 824.
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In the general firman for the Mount Athos monasteries, of 13 Saban 976/31 Janu- 
f ary 1569, Ebû ’s Su’ûd clearly locates the problem, in the practice of the monasteries of 

acquiring miri land from the re ’aya, by purchase or donation and then converting it into 
vakfs. The conversion of the land into inalienable trusts means that, legally, the Sultan 
on behalf of the Fisc ceases to be its owner. Apart from the fact that, in Ebû ’s Su’ûd’s 
view the practice was illegal, the most important problem was the damage inflicted on 
the Treasury. Monasteries had a privileged tax status thanks to exemptions granted by 
successive Sultans. As a result, therefore, of the ‘misappropriation’ of land and its 
subsequent change of legal status, the Treasury would receive ‘a tiny mukata’a' in
stead of the tithes ‘obligatory by the Shari’ah'

The problem of “the misappropriation” of land and its revenues was first addressed 
by Ebû ’s Su’ûd, in the 'kanunname' of Buda in 1541. Here, by making use of the legal 
fictions of hanafi jurists such as Qadikhan, Ibn Bazzaz and Kemalpaşazade, Ebû’s 
S’ûd had endeavoured to harmonise “feudal” land law and the Sharii’ah.33 However, 
customary practices proved tenacious. The opportunity to enforce his rulings and to 
ensure their implementation came in 1568, after Selim H’s accession to the throne. The 
confiscation of monastic properties provided an opportunity for Ebû ’s Su’ûd to enforce 
his long-standing project of making the Sultan the sole owner of arable land in the 
Empire and subsequently of increasing his power and revenues.

The ‘kanunname’ of Thessaloniki and Skopje (1568/69) is proof, however, of Ebû’s 
Su’ûd's inability to bring about a change in attitudes and practices. In the introductory 
paragraph of the 'kanunname', Ebû’s Su’ûd attacks the ‘mistaken suppositions’ of 
reaya and even kadis on the issue of land-ownership.

But in the previous Noble Registers, no attention was paid to the detailed cir
cumstances of the land in the Protected Realms. No investigation or clarification 
was made of the essence and truth of the matter: whether [these lands] are 'uşri or 
haracı, and whether or not there are the freeholdings of the occupiers. For this 
reason, the re 'aya thought that the lands in their possession were 'uşri lands, and 
disputed payment of l/8th [of the produce in tax]. They thought that these lands 
were their freeholdings (mülk) and bought and sold them among themselves in 
accordance with their own [mistaken] suppositions. Governors and judges were 
not aware of the truth of the situation, and immense damage was done to the good 
ordering of affairs and to the welfare of the people by their issuing, contrary to the 
SharT’ah, certificates of sale and purchase, and vakfiyesi 

In this ‘kanunname’ Ebû’s Su’ûd repeats the juristic theory of land and tax, which 
he had formulated in the 'kanunname' of Buda. He identified Ottoman miri land with 
the hanafi term “royal demesne” (aradi’l-mamlaka) and distinguished between the real 
substance of the land and the usufruct. In his theory, the real substance was de jure the 
property of the Treasury and therefore, de facto the property of the Sultan on behalf of

4

12 See above, the gentral firman for Mount Athos.
■” See, I n a I c i k. ‘Islamization’ pp. 102-105; I m b e r .  Ebii's Su û d , pp. 118-119. 
'4 Ö. L. B a r k a n. Kanunlar, pp. 298-99.
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the Treasury.35 The cultivators had acquired the ownership of the usufruct as a loan 
( ’ariyya).36 The tapu (entry fee) a new occupant paid for land to the fief holder was 
identified as advance rent (iicret-i muaccele).37

In this interpretation it was legally justifiable to confíscate monastic vakfs where the 
capital consisted of arable land, as the monks had only the usufruct of this by way of loan. 
They could not, therefore, convert the land to vakfs since it was not their freehold. They 
could, nevertheless, retain their right to the usufruct by paying tapu for what had previ
ously been freehold property. In this way they could by paying tapu to the fief holder, in 
this case, the Sultan, acquire the ownership of the usufruct. It is for this reason that the 
monasteries were required to pay tapu before they could re-possess their former trusts.

Ebú’s Su’úd is anxious to safeguard the Sultan’s ownership of land against misap
propriation.3“ This is very apparent in his handling of the law related to vineyards, 
orchards and gardens. Many monastic properties fell into this category. The problem 
was that fruit-trees and vines were the freehold property of their owners, and where 
they were planted sufficiently densely; this gave the owners de facto ownership of the 
ground. E bü 's Su’üd, however, by emphasising that the ground itself, unlike the trees, 
had the same status as arable land, tried strenuously to refute the popular belief that the 
owners of the trees and vines thus gained de jure ownership of the ground.39

The next issue to be clarified was tax. As in the ‘kanunname’ of Buda, Ebü’s Su’üd 
tried to identify the ‘feudal’ gift tax and other feudal taxes paid to the fief holder with 
the canonical dues.40 This clarification was necessary, as the dependencies of the Mount

35 See, I n a 1 c i k. islam ization’ pp. 103-104; I m b e r .Ebû'sSu'ûd, pp. 136-137.
36 Ö. L. B a r k a n. Kanunlar, p. 298. The 'kanunname' of Thessaloniki and Skopje includes an addition to the one 

of Buda. Ebû 's Su'ûd tried to explain how ‘tribute land’ came into royal ownership. He does not follow the popular notion 
of the ‘death of the proprietors’. Instead his interpretation depicts his strong sense o f  practicality attested throughout the 
monastic confiscation.

“There is another category which is neither 'uşri nor haraciye as set forth above. It is called ‘royal demesne’ (aradi'l 
mamlaka), and in origin is haraciye. However, if it were given to its owners (,sahib), it would be divided on their deaths 
among many heirs, so that each one of them would receive only a tiny portion. Since it would be extremely arduous and 
difficult, and indeed impossible to distribute and allocate each person’s h arac, the real substance (rakaba) o f the land has 
been kept for the Muslim Treasury (beytü 'l-mal-i Müslim in), and it has been given to the/«  'aya by way of loan ( 'ariyya). 
It has been commanded that they cultivate and till and tend vineyards, orchards and gardens, and pay the harac-i mukaseme 
and harac-i muvazzaf for the produce” .

371 n a 1 c i k. ‘Islamization’ pp. 108-109.
3K Ebû s Su' fid’s concern about cultivators treating the land on which their vineyards and orchards were planted as 

their freehold is clear in his ‘kanunname’ for Buda. “The plots [where] their vineyards and orchards [are planted also 
belong to this category [i.e. miri land]. When their vineyards and orchards fall into a state o f neglect, the land [on which 
they were planted] is like other fields and cultivated places, which they occupy. It should not be thought it is their property”.(Ö. 
L. B a r k a n. Kanunlar, p. 267).

39 C. I m b e r. ‘The status of orchards and fruit-trees in Ottoman Law’. 7'arih Enstitüsü Dergisi, vol. 12,1982, pp. 
763-64. The problem of shared property rights is rather confusing in Ottoman Law. For example, vine-trees were the mülk 
of the planters, but the soil could be miri land. In such a case the owner of trees was still responsible for the tapu tax. Fotic’s 
astonishment, thus, (p. 46) as to why tapu, had to be paid for vineyards and orchards is legally explained. The different 
levels of ownership, ownership of raqaba (mülk) and ownership of tasarruf on miri lands transferred by tapu explain 
another question posed by Fotic (p. 43). He wonders as to how could a monastery have a vakf'on a timar or even how a 
monastery vakif could be on a Muslim land vakif. However, if vineyards, orchards or buildings are planted or raised on 
soil belonging to a sipahi or given by the Sultan as mülk to a Muslim valcf\ one can still have a case o f joint ownership.

40 Ö. L. B a r k  an.  p. 298-99.
“The lands of this Abundant Realm are aradi 7 mamlaka in the manner set forth, and are known as miri lands. They
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r Athos monasteries were not included in the tax exemptions and privileges granted to the 
monasteries.41 By defining the Ottoman uşr tax as the canonical harac-i mukaseme 
and the çift tax as harac-i muvazzaf, Ebû ’s Su’ûd increased the Sultan’s legal power to 
raise taxes.42 Finally, he recognises the feudal law of inheritance, since he permits sons 
to succeed their father to the land without paying tapu. Only when there is no male heir 
alive, can the land be given to an outsider by tapu. As we already have seen, this 
statement becomes important, in case of the death of a monk.

Ebû ’s Su’ûd includes a paragraph that was also applicable to the monasteries.
...None of these persons has the power to dispose [of their lands] in any way 

contrary to what is set forth. Their giving or taking freehold possession [of them] 
or making them vakf, by purchase, sale, gift or any other means are all void, and 
the documents proving title (hüccet) and vakfiyes which judges have issued to 
this effect are, every one of them, invalid.

The major concern here was to curtail the practice of the cultivators of treating land 
as freehold property, which they could dispose of at will. For this reason, sale, pledge 
and deposit are strictly forbidden.43 The monasteries’ practice of obtaining certificates 
of validation of the conversion of landed properties to vakf was, therefore, illegal.

To sum up, in the ‘kanunname’ of Thessaloniki and Skopje, Ebû ’s Su’ûd’s confirms 
his re-definition of Ottoman feudal tenure in terms borrowed from the Shari’ah, thereby, 
invalidating monastic vakfs consisting of arable land, whether this had been bought by 
the monasteries or donated by the re ’aya.

On a local level now examining the series of hilccets from Patmos Monastery one 
cannot fail to notice that despite the outward abidance by the Istanköy (Kos) kadi to the 
rules set by the şeyhül’İslam certain irregularities did occur.44 For example, in the case 
of properties of which the hilccets concerning their sale and validation as trusts are 
included in the File, the properties were converted to vakfs, delivered to a Mütevelli, 
abrogated in court by their founders and then made irrevocable and valid before they 
were bought back from the miri. In hüccet IV.5 the monk Mitaryoz (Makarios?) made 
a vineyard at Isuminu on Patmos a valid and irrevocable trust on 1-10 Zi’l-ka'de 977/

are not the freeholdings o f  the re 'aya. These have the disposal o f  them by way o f  loan, and sow and till, paying harac-i 
mukaseme under the name o f ‘uşı\ and harac-i muvazzaf under the name o f  çift akçesi. So long as they do not let it lie 
fallow, but cultivate it in the m anner set forth and pay the tax [due on] it, no one may meddle or interfere, and they have 
disposal in the m anner set forth. If they have no sons, [the land] is given by tapu to persons from the outside capable o f 
cultivating it, and an advance rent (iicret-i mu ’accele) is taken. These persons then have disposal in the manner set forth 
previously, w ith the condition that if  any of the aforementioned persons allows the land in his disposal to lie fallow, it is
taken from him in accordance with the Shartah  and given to someone else by tapu ( .... ) However, if  a person wishes to
vacate the place o f  which he has disposal; and then vacates it, having [first] received, w ith the sipahi1s knowledge [and 
approval], a certain sum o f akçes as the settlement fee (hakk-i karar); and the sipahi [then] gives [the land] to that person 
by tapu, then this is canonical and accepted”. I n a 1 c i k. ‘ Islamization’ pp. 101-102.

41 See above, for the general firmah for Mount Athos and the taxation o f the monasteries.
42 This is a  quite clever legal device. By ca lling4uşr which means literally one/tenth as harac-i mukaseme, the Sultan 

could levy up to 1/2 o f  the produce instead of only 1/10.
43 For afetva  dealing with the same problem see, MTM , p. 57.
44 See, E. K ç  r m e 1 i. ‘Central Administration versus Provincial Arbitrary: hiiccets from Patmos Monastery’, 

forthcoming.
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7-17 April 1570, but bought the property from the miri on 11-20 Zi’l-kade 977/18-27 
April 1570 (IV.46). The same applies to all the properties mentioned in the hiiccets of 
validation whose relevant hiiccets of sale is included in the File.4S

However, in a vakıfname o f Dionysiou monastery, for example, the prior appeared 
in court with all the mülknames before converting the properties to vakfs.46 The hiiccets 
from Patmos Monastery are therefore, unique. It is indicated, thus, that the procedure 
in the kadis’ courts in small regions of the provinces did not always follow strictly the 
prescribed legal procedures. Ultimately, however, the outcome was the same: proper
ties were bought from the miri and converted to vakfs. The order in which the two legal 
acts were performed, was not of vital importance.47

Following Ebû ’s Su’ûd’s rulings on land, in the case of fields re-purchased from the 
miri,4* the monks, by paying the tapu tax to the representative of the Treasury, bought 
only the usufruct and not the actual ownership of lands.49

However, in two cases there is an obvious transgression of Ebû 's Su’ûd’s rulings on 
who is actually the owner of land. Two fields were sold by the miri to a “consortium” 
of four zimmis who were extensively involved in buying monastic properties in 
Kalymnos.50 In these two hiiccets the fields on Kalymnos were actually sold to the 
zimmis without the mention of a tapu. The term used to describe the transaction was 
not tapu veriib but bey' ediib, a term used in all the hiiccets o f sale.51

From the aforementioned cases it is obvious that the kadi o f Istanköy was a very 
understanding man. He felt no remorse or fear in bending the rules here and there as 
long as the outcome was satisfactory. Therefore, whether he was contravening Islamic

451/ Patmos. File.IV.5; IV.23; IV.35; IV. 13; IV. 13. II/Patm os. RIe.IV.6; IV.36); IV.44; IV.39; IV.24. Ill/Patmos. 
File.lV.7; IV.41; IV.28; IV.26; IV. 16.

46G e o r g e  P a p a z o g l o u . Mrxatppaopcva TovpKwatyypatpaxovpsro/iov ‘Opipdvrj' rtjçMovrfçAiovvoiovtod 
Ayiov öpovç (1535- 7 733). [Translated Turkish documents o f the dependancy “Orfani” o f the Monastery o f  Dionysiou in 
Mount Athos], Kavala, 1987, pp. 61-67.

47 If, however, we want to find a legal trick that would have enabled the monks o f Saint John's monastery to insist on 
the validation of vakfs preceding that of the re-possession we should look closely to a clause in the firman Aa40 for Patmos 
Monastery. The firman orders: mute’allik olan evkafın vakıf ve varisleri olmayan vakıfları papaslar ve keşişler il 
verdüği ecr-i misil olan tapu ile kabul ederler ise kabulleri üzre ’uhdelerine edüb resm-i tapıtsm alub miri icün mbt 
edüh elerine temessük verüb tasarruf etdiresi?. Obviously, the monks were eager to ensure that their properties would 
not be given to other re ’aya. The fact that the Sultan ordered that they should have a  priority in re-possessing the properties 
and the phrase from the firman that 'upon their acceptance, you should put them [the properties] in their charge* and then 
collect the tapu tax and offer title deeds, could be used by the monks to argue that the procedure should be reversed. The 
best way to ensure that the re-possessed properties that used to belong to the monastery, would remain in the monks’ 
possession ( ’uhdelerine edüb\ would be to make the properties valid and irrevocable vakfs> that is inalienable. This way, 
no re'aya could interfere with their right to the property and then they can follow the procedure set by the Sultan of paying 
their tapu, then getting title deeds and the usufruct of their properties. All this was ensured in the hiiccets o f sale. And this 
is the reason the validation was treated as a routine procedure entrusted to the deputy judge, whereas the kadi himself was 
in chaige o f validating the sale.

4K Patmos. File.lV.8,14,32.
4V Patmos. File. IV. 14. The phrasing used is as follows: "merkum Ahmed Çelebi dahi vicahen tasdik cdüb mezkur 

tarlayı merkum rahibe yüz seksen akça tapuya verüb ve resm-i tapusun miri içün alub kabz edüb ba’de’l-yevm zira’at ve 
hiraset edüb ‘uşr-i şer’isin eda ctdikdcn sonra tasarrufma kimesne mani' olmaya” .

50 Patmos. File. IV. 17,43. For the activities of the partners see E. K e r m e 1 i. ‘Centralization’, passim.
51 See, K e r m e 1 i. ‘Centralization’ passim.
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Law and the rulings of his superior the çeyhü ’l-islam when he jumped to stage three 
from starting point by making property into valid and irrevocable vakf before it was 
actually bought or when, as the epitome of his efforts to appease the public, he actually 
sold land to zitnmis against his boss’ orders, the repossession of monastic properties 
was quite smooth.

Following the confiscation and repossession phase of the affair closely, through 
firmans, fetvas, and hiiccets, certain conclusions can be drawn. Firstly, the order for 
the confiscation of monastic lands was not a random decision but rather the outcome of 
Ebû 's Su’ûd’s efforts to reclaim revenues for the Fisc. Being a pragmatist and an excel
lent jurist, Ebû ’s Su’ûd achieved his goal by harmonising kanun law to the Shari’ah. 
He gave, thus, legitimacy to his real aim, i.e. the strengthening of the Sultan’s grip on 
land and its revenues. Secondly, the rather awkward -  in Islamic Law - term of church/ 
monastic vakfs was also clarified. Ebû ’s Su’ûd utilised his expertise in order to retain 
the monastic collective tradition. He cautiously redefined monastic/church vakfs as 
family vakfs. He, thus, answered the request of the monks to be treated as a collectivity 
and tried to eliminate future claims on monastic properties by local officials. Finally, 
the contact of the kadi in Kos court is another example of provincial dignitaries operat
ing contrary to the orders of central administration.


