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The most significant aspect of constitutionalism at the end of the twentieth and 
the beginning of the twenty-first centuries is the unprecedented expansion of 
constitutional review. The judicial review of the constitutionality of laws, once 
considered a peculiarity of the American system of government, was adopted after 
the Second World War in Germany, Italy, and Austria, to be followed by the French 
Constitutional Council established in 1958, and the Turkish Constitutional Court 
established by the Constitution of 1961. In the Third Wave of democratization 
which has begun with the Portuguese revolution of 1974, first the three South 
European countries and then Central and Eastern European countries have, without 
an exception, adopted a system of the judicial review of constitutionality. All of 
these countries, with the single exception of Greece which has opted for a mixed 
system of judicial review,1 have adopted a centralized system of constitutional 
review. In other words, they have established special constitutional courts for 
adjudicating constitutional issues, instead of leaving it to general courts. Systems 
of constitutional review have also been adopted by a number of countries outside 

* Bilkent University, Turkey.
1 Under the Greek Constitution, general courts are empowered to exercise constitutional review. 

However, in cases where conflicting judgements have been proposed by the Supreme Administrative 
Court, the Supreme Civil and Criminal Court or the Court of Auditors on the constitutionality of 
a law, such controversies are resolved by a Special Highest Court composed of the President of 
the Supreme Administrative Court, one Supreme Civil and Criminal Court judge, one Councillor 
of the Court of Auditors, two law professors, and two barristers, all chosen by lot (Articles 99 & 
100).
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the European Continent, such as South Africa, South Korea, Canada, Israel, Brazil 
and Mexico, although in different forms.2

No doubt, this change involved a significant transfer of power in favour of 
the judiciary and at the expense of the legislatures. So much so that Ran Hirschl 
for example, terms this new constitutional trend as ‘juristocracy’. He states that 
‘there is now hardly any moral or political controversy in the world of new 
constitutionalism that does not sooner or later become a judicial one. This global 
trend toward juristocracy is arguably one of the most significant developments in 
late-twentieth- and early-twenty-first-century government’.3

This trend clearly leads to important academic and practical problems. First, 
how can we explain this sudden global expansion of constitutional review? What 
are the factors that have led political elites to transfer an important part of their 
decision-making powers to the judiciary? How can we account for the differences 
in the timing and the type of the judicial review among countries that have adopted 
such systems? Finally, what are the implications of this trend toward juristocracy in 
terms of the democratic theory and practice? How can we reconcile the excercise 
of broad governmental powers by non-elected and non-accountable constitutional 
judges with the principle of democratic legitimacy? What kind of methods or instru-
ments can be proposed to reconcile these two seemingly irreconcilable principles? 
Although such questions have been widely discussed in Western political science 
and comparative constitutional law literature, they are less extensively discussed 
in Turkey at the academic level, perhaps because a majority of Turkish legal 
scholars put their primary emphasis on the protection of the Constitutional Court 
from political enchroachments. The current debate, carried out mostly within the 
judiciary and the political circles, will be dealt with below.

1. Political Origins of Constitutional Review 

In a system with a rigid constitution, constitutional review undoubtedly receives its 
formal-legal legitimacy directly from constitutional provisions. However, this is not 
sufficient to explain its sociological legitimacy. In other words, it does not explain 
why the constituent powers and, more correctly, the political elites who exercise it 
have made a choice in this direction. Although a number of theories have been put 
forward to explain this puzzle, especially two of them seem to have the greatest 
explanatory power in terms of the sociological origins of constitutional review.

The first of these can be termed the evolutionist theory or the social contract 
theory. This view holds that, especially after the end of the Second World War, the 
protection of fundamental rights and liberties has gained priority in Western socie-

2 Hirschl, Towards Juristocracy: The Origins and Consequences of the New Constitutionalism 
(Cambridge, Massachusetts and London, England: Harvard University Press, 2004), 7–10.

3 Ibid., 1.
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ties, and the judicial review of the constitutionality of laws has come to be regarded 
as the best means to achieve this end. In this sense, the post-war constitutions 
reflect a new social contract, namely a conscious choice of the constituent peoples 
in favour of a pluralist model of democracy and against a majoritarian conception 
of democracy. In this view, democracy is not synonymous with the power of the 
majority; in a real democracy, minorities must have legal guarantees protected by 
a constitution that can not be easily changed even by a majority vote. The protector 
of these guarantees is an impartial constitutional judiciary free from the pressures 
of party politics4 Alec Stone Sweet argues in the same vein that 

‘The calculus: is the polity better off without constitutional rights?; and should 
legislators alone decide how constitutional rights are to be enjoyed and protected 
in law? The answer to both questions, in most of Europe today, is a clear and 
resolute No … We get closer to reality if we go beyond the question of whether 
constitutional judges legislate when they protect rights, and ask instead: do 
constitutional judges, in fact, protect rights better than governments and parlia-
ments do, or would do in the absence of constitutional review? To the extent that 
we can answer this question in the affirmative, the legitimacy of constitutional 
review is that much more secure’.5

Although the evolutionist theory goes a long way in explaining the recent spread of 
constitutional review in Europe, I find a second theory put forward by Ran Hirschl 
more convincing with regard to the Turkish case for reasons to be spelled out below. 
Hirschl has developed his theory, which he has termed ‘hegemonic preservation’, 
on the basis of a detailed study of four countries (Canada, Israel, New Zealand, and 
South Africa) that have remained until recently under the strong influence of the 
British legal system and have therefore avoided constitutional review. In all four 
countries detailed bills of rights have been included in the constitutions in the 1980s 
and the 1990s, and as a consequence the judicial review of constitutionality has 
been adopted or substantially expanded. In Hirschl’s view, the fundamental reason 
behind this recent trend is not a sudden emerging idealist thought to provide a better 
protection of human rights, but the desire of once dominant and now threatened 
political elites to protect their status by means of constitutional guarantees. Those 
political elites that perceive their declining electoral support and do not wish to 
submit their fundamental values and interests to the uncertainties of the mechanisms 
of majoritarian democracy, have preferred to leave the protection of such interests 
to an independent judiciary whom they hoped nonetheless to influence more eas-
ily. Such efforts by political elites were joined by economic elites who wished to 
put their fundamental interests such as property rights, freedom of contract, and 

4 Ibid., 32–33.
5 Alec Stone Sweet, Governing with Judges: Constitutional Politics in Europe (Oxford University 

Press, 2000), 151.
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freedom of private enterprise under constitutional guarantees. Finally, the coalition 
was joined by judicial elites who naturally desired to expand their influence within 
the political system. In all four countries, constitutional review was adopted as 
a consequence of the joint efforts of these three elite groups. It appears that the 
choice in favour of constitutional review involves a cost-benefit analysis on the part 
of the political elites. Although they incur a certain cost by transferring some of 
their powers to the courts, they also gain a benefit by securing a more guaranteed 
protection for their fundamental interests and values. No doubt, the success of this 
calculus depends upon the constitutional courts’ behaving in the interests of political 
elites who created or empowered them. While there is no long-term guarantee for 
this, practices in these four countries have shown that the courts have, in general, 
behaved in the directions that political elites expected them to behave.6

In my view, Hirschl’s theory is the most convincing one to explain the emergence 
of constitutional review in Turkey. There is broad concensus among Turkish political 
scientists that the fundamental dividing line in Turkish politics is the one between 
central military and the bureaucratic elites, and the peripheral forces, namely a 
center-periphery cleavage.7 Here, what is meant by the periphery are all social 
forces that do not belong to the military-bureaucratic ruling class. This class has 
dominated Turkish politics since the nineteenth-century modernizing reforms, and 
its representatives, the Union and Progress and the Republican People’s Party (RPP), 
maintained their monopoly of power uninterruptedly until the first free elections of 
14 May 1950. The 1950 elections resulted in the sweeping victory of the Democratic 
Party (DP) that effectively mobilized the peripheral forces. The Constitution of 
1924, which was a product of the military-bureaucratic elites, concentrated all 
powers in a single legislative assembly, dominated by the single-party RPP, did 
not adopt constitutional review, did not grant independence to the judiciary, and 
did not provide effective guarantees for fundamental rights and liberties. In short, 
it reflected the notion of majoritarian democracy in the purest sense, rather than a 
pluralistic democracy.

6 Hirschl, Towards Juristocracy, passim, and especially 50–99.
7 Şerif Mardin was the first scholar who called attention to this cleavage: ‘Center-Periphery Rela-

tions: A Key to Turkish Politics?’ Deadalus (Winter 1972): 169–190; see also, Ergun Özbudun, 
Social Change and Political Participation in Turkey (Princeton: Princeton University Press, 1976), 
chap.2; Metin Heper, The State Tradition in Turkey (Walkington: Eothen, 1985). Other authors 
referred to the same cleavage by different terminologies. For example, Emre Kongar argues that 
the fundamental cleavage in Turkish politics in between the statist-elitist and the tradionalist-
liberal fronts: Türkiye’nin Toplumsal Yapısı (The Social Structure of Turkey), Vol. 1 (İstanbul: 
Remzi Kitabevi, 1985). İdris Küçükömer sees the cleavage between the Islamist-Easternist and 
the Westernist-secularist fronts. However, contrary to the generally accepted view, Küçükömer 
characterizes the Islamist-Easternist front as leftist, and the Westernist-secularist front as rightist: 
Düzenin Yabancılaşması: Batılaşma (The Alienation of the Order: Westernization) (İstanbul: Ant 
Yayınları, n.d.), 82.
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So long as legislative majorities are assured through single-party elections, the 
absence of constitutional review and of the independence of the judiciary gave 
the military-bureaucratic elites a great advantage to legislate and implement their 
political programs. But the coming to power of the peripheral forces with the 
1950 elections changed the situation radically. Starting from 1950, the RPP, as the 
representative of the military-bureaucratic elites, strongly insisted on the adoption 
of constitutional review and the independence of the judiciary. The demand for 
the establishment of a constitutional court was expressed in the 1957 election 
platform of the RPP and its Declaration of First Objectives issued on 14 January 
1959. However, this time the DP, itself enjoying the advantages of majoritarian 
democracy, did not look at such demands favourably. The two private member’s 
bills presented to Parliament in the 1950s that proposed to grant review powers 
to general courts were not even debated in Parliament.8 In fact, in the 1950s, 
particularly in the 1957-60 period, many laws with very dubious constitutionality 
were passed, and this was one of the factors that prepared the political climate for 
the 27 May 1960 military intervention.

The 1960–1961 Constituent Assembly, strongly dominated by the state elites and 
its representative RPP, adopted constitutional review without much debate, and the 
Constitutional Court became operative in 1962. In addition, the 1961 Constitution 
contained a detailed bill of rights and strengthened the independence of the judiciary. 
The basic philosphy of the 1961 Constitution was to replace majoritarian democracy 
with a pluralist democracy where fundamental rights and liberties were put under 
effective judicial guarantees. No doubt, this reflects a conscious choice on the part 
of the state elites who suffered a great deal under the majoritarian practices of the 
1950–1960 period.

Since the members of the outlawed DP were completely excluded from the proc-
ess of constitution-making, their views on the innovations of the 1961 Constitution 
can only be indirectly ascertained. The deposed President of the Republic Celal 
Bayar argued that the 1924 Constitution was more in line with Atatürk’s conception 
of unlimited national sovereignty, since it had concentrated all power in the Grand 
National Assembly as the representative of the Turkish nation. In Bayar’s view, 
the 1961 Constitution brought new partners in the exercise of national sovereignty, 
such as the military and the intellectuals. The military participates in the exercise 
of national sovereignty through the National Security Council, and the intellectuals 
through universities, the independent Radio and Television Corporation, the State 
Planning Organization, even through the non-elected members of the Senate. Thus, 
according to Bayar, the 1961 Constitution represented a return to the tripartite 
Ottoman ruling tradition where power was shared among the Court, the army, 
and the ulama (religious scholars). The Justice Party (JP), which emerged as the 

8 Erdal Onar, Kanunların Anayasaya Uygunluğunun Siyasal ve Yargısal Denetimi ve Yargısal Denetim 
Alanında Ülkemizde Öncüler (Political and Judicial Review of the Constitutionality of Laws and 
the Pioneers in Our Country in the Field of Judicial Review) (Ankara, 2003), 187–201.
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principal heir to the DP after the 1961 elections, also had ambiguous ideas about 
the Constitution. While the JP did not wholly repudiate the Constitution and was 
careful to function within its limits, it has often complained that it has made the 
state ungovernable; more specifically, it has insisted on the need to strengthen 
the executive and to give priority to those institutions that represented national 
sovereignty. The 1961 Constitution limited the unconditional sovereignty of the 
majority through its principles of constitutional supremacy, constitutional review, 
separation of powers, and the independence of the judiciary. The JP, on the other 
hand, advocated unconditional national sovereignty, or in more practical terms, the 
unbridled power of parliamentary majorities and of the government which derived 
from it.9 The JP’s attitude was also undoubtedly related to its majority position in 
the 1960s.

The 1982 Constitution, which was also the product of the state elites, did not 
significantly change the powers of the Constitutional Court. On the contrary, the 
Court was conceived as an instrument that will protect the fundamental values 
and interests of the state elites. The Kemalist system of thought, which is the basic 
ideology of the state elites, was reflected in many provisions of the Constitution 
such as those safeguarding Atatürk reforms, secularism, and the national and 
territorial integrity of the state. Similarly, the 1982 Constitution contains many 
provisions that reflect a deep distrust for political elites representing the major-
ity of the population. It can be argued that in the 23 year practice of the 1982 
Constitution, the Constitutional Court has behaved essentially in the direction of 
the expectations of the state elites that created and empowered it. This attitude can 
most clearly be observed in the party prohibition cases. The Constitutional Court 
has consistently closed down Islamist and ethnic Kurdish political parties through a 
rigid interpretation of the Constitution and the Law on Political Parties. Thus, it has 
given absolute priority to protecting the national and unitary state, and the principle 
of secularism, the two basic pillars of the Kemalist system of thought. A Turkish 
constitutionalist describes this attitude of the Constitutional Court as representing 
an ‘ideology-based’ paradigm in contrast to a ‘rights-based’ paradigm.10

Similarly, many decisions of the Constitutional Court reflected a distrust in the 
mechanisms of ‘majoritarian’ democracy, parallel to that of the state elites that 

9 Bülent Tanör, İki Anayasa, 1961–1982 (The Two Constitutions, 1961–1982) (İstanbul: Beta, 
1986), 29–37, 61–67. For the frictions between the Constitutional Court and the Justice Party 
governments in the 1962–1977 period, see Artun Ünsal, Siyaset ve Anayasa Mahkemesi: ‘Siyasal 
Sistem’ Teorisi Açısından Türk Anayasa Mahkemesi (Politics and the Constitutional Court: The 
Turkish Constitutional Court from the Perspective of the ‘Political System’ Theory) (Ankara: A.Ü. 
Siyasal Bilgiler Fakültesi Yayınları, 1980), 291–310.

10 Zühtü Arslan, Official Discource and Political Rights: A Critical Analysis of the Turkish Consti-
tutional System (unpublished doctoral dissertation presented to the Law School of the University 
of Leicester, 1996), 244–282; also by the same author, ‘Conflicting Paradigms: Political Rights 
in the Turkish Constitutional Court’, Critique: Critical Middle Eastern Studies (Spring 2002), 11 
(1): 9–25.
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empowered it. For example, this attitude can be observed in its decisions limiting 
the scope of law-amending executive ordinances (decree-laws) and of the martial 
law or emergency regime ordinances.11 Although at first sight these decisions 
appear to protect the rights of the parliament against the executive, in fact they 
reflect a distrust of ‘majoritarian’ democracy, since in a parliamentary system the 
government derives its powers from the parliamentary majority.

2. The Problem of the Democratic Legitimacy of 
Constitutional Review

No matter how we explain the emergence of constitutional review, the problem 
of its democratic legitimacy continues to be a matter of debate, both from a 
theoretical and practical perspective. Constitutional review involves a transfer of 
important political decision-making powers to a non-elected and non-accountable 
body. Consequently, the principle of the separation of powers has lost its original 
meaning and was replaced by a confusion of legislative and judicial powers. Many 
decisions of constitutional courts are undoubtedly political in nature. In a sense, 
constitutional courts function as second chambers, thus leading on the one hand to 
the politicization of the judiciary and on the other to the judicialization of politics. 
Legislatures pay special attention to constitutional court decisions in order to avoid 
an annulment judgment, and the legislative process is largely dominated by judicial 
considerations. As Stone Sweet has argued, 

‘whenever legislators engage in constitutional decision-making, they behave 
as constitutional judges… We observe parliaments behaving as constitutional 
judges most clearly when we pay attention to the politics of abstract review. The 
risk or threat of referral by the opposition triggers constitutional deliberations. 
These deliberations typically result in reasoned judgments about how best to 
protect rights, and about how best to balance rights with constitutional interests. 
Law-makers not only deliberate constitutional law, they defend their decisions 
as judges do, with reference to legal materials. This behaviour is embedded in 
what can be conceived as an extended judicial process. When parliaments engage 
in constitutional decision-making, they behave as constitutional review bodies 
of first instance, over which constitutional courts exercise a kind of appellate 
control’.12

11 Turkish Constitutional Court decisions, E. 1988/64, K. 1990/2, 1.2.1990 (Anayasa Mahkemesi 
Kararlar Dergisi, AMKD) (Constitutional Court Reports), no. 26, 63–64, 68, 73; E. 1989/4, K. 
1989/23, 16.5.1989, AMKD, no. 25, 245; E. 1990/25, K. 1991/1, 10.1.1991, AMKD, no. 27, Vol.1, 
100–102, 105–107; E. 1991/6, K.1991/20, 3.7.1991, AMKD, no. 27, Vol.1, 405–414.

12 Stone Sweet, Governing with Judges, 102–103.
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Among the formulas put forward to solve this dilemma, Hans Kelsen’s views are 
of prime importance, since he was the leading figure behind the establishment of 
the European-type centralized constitutional review. In his view, ‘to annul a law 
is to assert a general [legislative] norm, because the annulment of a law has the 
same character as its elaboration – only with a negative sign attached… A tribunal 
which has the power to annul a law is, as a result, an organ of legislative power’. 
However, Kelsen makes a distinction between positive and negative legislation 
and describes constitutional judges as ‘negative legislators’ while parliaments are 
‘positive legislators’. Furthermore, ‘Kelsen believed that constitutions should not 
contain human rights, which he associated with natural law, because of their open-
ended nature. Adjudicating rights claims would inevitably weaken positivism’s hold 
on judges, thereby undermining the legitimacy of the judiciary itself, since judges 
would become the law-makers’.13 It is very doubtful, however, whether Kelsen’s 
views preserve their validity in our times, since most modern constitutions contain 
detailed bills of rights. Furthermore, the distinction between negative legislators 
and positive legislators is not clear, since the annulment judgement creates a new 
legal situation and its reasoning limits the freedom of action of the legislature in 
the preparation of a new law. 

A similar view on the question of the democratic legitimacy of constitutional 
review has been expressed by John Hart Ely, the author of a very influential book 
on the American judicial review system. In his view, so long as the judges exercise 
their review powers on ‘legitimate processes’ instead of ‘legitimate outcomes’, there 
is no conflict between democracy and constitutional review. In other words, judges 
should not make a choice between competing values and political conceptions, and 
leave such choice to the discretion of elected political authorities. Judicial review 
should limit itself to matters concerning the proper functioning of the democratic 
process. By this, Ely particularly means a judicial review which would strengthen 
the representative character of democracy and grant equal participatory rights to 
all citizens. It thus seems that the legitimate constitutional review in Ely’s mind is 
more concerned with matters of procedures and processes than those of substance.14 

It is difficult to understand, however, how constitutional review can be limited 
to procedural matters in a constitutional system which contains a detailed bill of 
rights, since a great majority of judicial decisions on fundamental rights involves 
basic political values and choices, rather than the processes. 

In conclusion, it may be said that there is no easy solution to the problem. It 
appears that the democratic legitimacy of constitutional review can be defended 
only on pragmatic grounds, that is to say, by reference to the currently strong belief 
in Western societies that the courts can protect fundamental rights better than the 

13 Kelsen’s remarks are from his ‘La Garantie Juridictionelle de la Constitution‘, Revue du Droit 
Public, Vol.4 ( 1928), 197-257, quoted from Stone Sweet, Governing with Judges, 35–36.

14 John Hart Ely, Democracy and Distrust: A Theory of Judicial Review (Cambridge, Massachusetts: 
Harvard University Press, 1980).



PolItICAl orIGINs of tHe turkIsH CoNstItutIoNAl Court 221

legislatures. On the other hand, there is no denial of the fact that constitutional 
review has become a very essential feature of contemporary constitutionalism. A 
return to the methods of the ‘majoritarian’ democracy is neither feasible, nor desir-
able, since most countries in the contemporary world give the highest priority to the 
protection of fundamental rights and freedoms, including those of the minorities. 
Nonetheless, it will be useful to think about the ways in which the democratic 
legitimacy of constitutional review can be bolstered. 

One such method would be to give primacy to political authorities, and especially 
to the legislatures that represent the popular will, in the selection of constitutional 
judges and to limit their terms of office. The selection of constitutional judges in 
major European countries conforms to this pattern. In France, of the nine members 
of the Constitutional Council, three are chosen by the President of the Republic, 
three by the Speaker of the National Assembly, and three by the Speaker of the 
Senate. In Germany, eight of the sixteen members are elected by the Bundestag 
(first chamber) and eight by the Bundesrat (second chamber). In Italy, out of the 
fifteen members, five are elected by the government, five by the judiciary, and five 
by the joint session of the two chambers. In Spain, out of the twelve members, two 
are selected by the government, two by the judiciary, four by the Congress, and 
four by the Senate. Term of office is nine years in France, Italy, and Spain, and 
twelve years in Germany. In Germany and Italy a two-thirds majority is required 
for members to be elected by legislative assemblies, while in Spain the required 
quorum is three-fifths. Thus, representation of the minority parties in parliament 
is assured. 

Under the 1961 Turkish Constitution (Art. 145), a majority of constitutional 
judges (all in all fifteen regular and five substitute members) were chosen by the 
other high courts namely, four by the Court of Cassation (Yargıtay), three by the 
Council of State (Danıştay), and one by the Court of Accounts (Sayıştay). Two of 
the substitute members were also chosen by the Court of Cassation, and one by the 
Council of State. However, the National Assembly chose three, the Senate of the 
Republic two, and the President of the Republic two (one of whom would be among 
the three candidates nominated by the Military Court of Cassation) members. 

The 1982 Constitution provided that all eleven regular and four substitute mem-
bers of the Constitutional Court are to be appointed by the President of the Republic. 
However, the President appoints eight regular and three substitute members from 
among three candidates nominated by the other high courts (the Court of Cassation, 
the Council of State, the Military Court of Cassation, and the Supreme Military 
Administrative Court) and the Supreme Board of Higher Education. The President 
has a free choice only with respect to three regular and one substitute members. 
Thus, the legislature is completely excluded from the process. It appears that the 
1982 Constitution further restricted the ties between the Constitutional Court and 
the elected political elites. Although it can be argued that the President is an elected 
office holder (elected by the Grand National Assembly), at the time of the entry 
into force of the 1982 Constitution, General Kenan Evren, the leader of the 1980 
military intervention, had been elected (through a single-candidate election) as the 
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President of the Republic for a period of seven years. Thus, it may be concluded 
that the 1982 Constitution established a Constitutional Court that is exceedingly 
open to the influence of the state elites and almost entirely closed to that of political 
elites. The fact that neither the 1961 nor the 1982 Constitutions limited the term 
of office of the members also makes it difficult for changes in the public opinion 
to be reflected in the composition of the Constitutional Court. 

In 2004, the Constitutional Court proposed a constitutional amendment which 
provided for a modest role for the legislature in the selection of the constitutional 
judges. According to this proposal, the Court would be composed of seventeen 
judges, eleven of whom to be elected by the high courts, four by the Grand 
National Assembly (TGNA), and two by the President of the Republic. The 
assembly, however, was not given a completely free choice in this matter. It was 
supposed to elect one member from among the three candidates nominated by the 
Supreme Board of Higher Education, one member from among the three candidates 
nominated by the Union of Bar Associations, and two members from among the 
presidents and members of the Court of Accounts. The proposal provided for a 
twelve-year term of office for members. Even this modest reform proposal met with 
stiff reactions from the presidents of the other high courts, which is an indication 
of the extent to which the composition of the Turkish Constitutional Court differs 
from that of its European counterparts. The matter is now under debate in Turkey. 
Recently, Mr. Osman Arslan, the President of the Court of Cassation, reiterated 
his Court’s position against the proposed change, arguing that this will lead to the 
politicisation of the Constitutional Court. It is not certain whether this item will 
be included in the package of constitutional amendments currently considered by 
the AKP government. However, the Chairman of the Constitutional Committee, 
Mr. Burhan Kuzu, strongly supported the election of some of the Court’s members 
by the TGNA. 

Another factor which may possibly increase the democratic legitimacy of 
constitutional review would be an attitude of judicial self-restraint on the part of the 
constitutional judges especially in matters concerning fundamental political choices 
and value judgements. Constitutional judges are likely to be influenced by their 
own values, and one cannot conceive of an entirely value-free judicial process. On 
the other hand, constitutional judges take into account the attribution of legitimacy 
to the Court and its decisions by the public, and in this sense, think strategically. 
This may lead them to an attitude of self-restraint. Constitutional judges should 
also avoid giving the legislatures positive instructions in their annulment decisions. 
Such instructions excessively limit the legislature’s freedom of action, and put the 
court in the position of positive legislator. 

A similar danger arises from the constitutional courts’ decisions involving 
‘interpretation in conformity with the constitution’, a practice often used by the 
French Constitutional Council and the German and Italian Constitutional Courts. 
This method involves a declaration by the constitutional court the only interpretation 
of the challenged law in conformity with the constitution, instead of annulling it. 
It has been argued that ‘a clear-cut invalidation of a law can give the legislature 
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more room for political manoeuvring, in that a new law can be enacted. However, 
the declaration that only one particular interpretation of a law is constitutional 
often entails precise prescriptions and can quite easily result in law-making by 
the Constitutional Court’.15 The Turkish Constitutional Court’s second decision 
concerning the wearing of headscarves at the universities is a good example of this 
technique. In a ruling dated 7 March 1989, the Court annulled a law permitting 
the ‘covering of the head and the neck on account of one’s religious beliefs’. The 
Court reasoned that in a secular system of government, laws can not be based on 
religious prescriptions. Then Parliament passed another law simply stating that 
there are no restrictions on the attires of university students so long as they are 
not against laws. The Constitutional Court did not annul the law, but interpreted it 
‘in accordance with the Constitution’, making reference to its earlier decision and 
stating that wearing headscarves is still prohibited by law.16

An activist posture by constitutional courts in matters concerning civil and 
political rights is to be welcomed in the interests of the consolidation of democracy. 
The same can not be said, however, in matters related to fundamental economic 
choices. Constitutional courts in most Western countries leave the legislatures 
a much greater margin of appreciation in economic and social matters, while 
subjecting them to a much stricter scrutiny on civil and political rights.17 This is in 
the nature of things, since a constitution, which should be an ideologically neutral 
instrument as far as possible, should not impose the same social and economic 
choices on all contesting parties. If it does, the essential meaning of multi-party 
politics and inter-party competition will be lost. 

The Turkish Constitutional Court has played a very important role in Turkish 
politics since its inception in 1962. Interestingly, the Court has been accepted as 
a legitimate and indispensable player by a large part of the Turkish public despite 
its activist posture on many issues. The recent debates on reforming the structure 
of the Court should not be taken as an attempt to weaken it, but as one intended to 
increase its democratic legitimacy.

15 Christine Landfried, ‘Constitutional Review and Legislation in the Federal Republic of Germany’, 
in Landfried, ed., Constitutional Review and Legislation: An International Comparison (Baden-
Baden: Nomos Verlagsgesellschaft, 1988), 154.

16 Turkish Constitutional Court decisions, E. 1989/1, K. 1989/12, 7.3.1989, AMKD, no.25, 148–152; 
and E. 1990/36, K.1991/8, 9.4.1991, AMKD, no.27, Vol.1, 300–301. On a critical analysis of these 
rulings, Mustafa Erdoğan, Anayasa ve Özgürlük (The Constitution and Liberty) (Ankara: Yetkin, 
2002), 111–126; Ali Ulusoy, Kamu Hizmeti İncelemeleri (Studies in Public Service) (İstanbul: 
Ülke, 2004), 197–251.

17 Alexender von Brünneck, ‘Constitutional Review and Legislation in Western Democracies’, in 
Landfried, ed., Constitutional Review and Legislation, 243, 253; also, Hirschl, Towards Juristocracy, 
Chap. 5. 




